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INTRODUCTION. 



I. The law of Navigable Rivers must be a subject of great 
importance to the student of American jurisprudence. It 
opens not only a wide and extensive field of investigation, 
but also, particularly in the great valley of the Mississippi, at 
present and hereafter, must affect interests of transcendent 
importance. Our continent is intersected by vast rivers, 
stretching far inland, and far above the ebb and flow of the 
tide ; by rivers bounding numerous States in their course to 
the ocean, and bearing the rich commerce of half the con- 
tinent on their expansive waters. " It is a continent," as has 
been well said, " which, by distinction from all others, may 
be called the continent of waters, — a continent covered by 
mighty rivers and majestic lakes." The law in relation to 
these great highways, it is the purpose of this work to dis- 
cuss. It is a subject of no ordinary moment, and hitherto 
has not received that attention which the magnitude of the 
subject deserves. 

n. The usually received law of England, measuring the * 
navigability or non-navigability of a river by the daily flow 
and reflow of the tide, however correct as a test in that island, 
cannot be a correct test when applied to the rivers of America. 
That navigability in facty is the foundation of navigability in 
law, and that this view is in accordance with the English 
Common Law, correctly understood, the author will aim to 
establish ; and, this principle established, deduce important 
corollaries as to the ownership of the bed of such actually 
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XIV INTRODUCTION. 

navigable rivers, the fisheries therein, islands, alluvion, ferries, 
and wharves. To one viewing this subject superficially, it 
may appear a matter of just surprise, that the doctrine, that 
the navigability of a river should be measured by the daily 
fluctuations of the tide, should have ever obtained a foothold 
in this country. Upon a deeper investigation of the subject, 
and a careful study of our history, it will appear perfectly 
natural. 

No doubt in England the ebb and 'flow of the tides fur- 
nish as accurate a test of the navigability of rivers as can 
be desired. The rivers of that island are small, and only 
navigable, with slight and unimportant exceptions, as far as 
the tide flows and reflows. The first English settlements in 
America were planted on the shores of the Atlantic, and the 
rivers on the Atlantic seaboard are all comparatively small 
streams, and generally rise and debouch into the ocean in the 
same state ; and although the rule of England did not per- 
fectly express the fact there, still it expressed the fact with 
tolerable certainty. There was no absolute necessity to dis- 
card or investigate the English rule, and consequently it was 
adopted without much investigation. Yet in some of the 
States of the Atlantic coast, where the rivers are long and 
large, the English rule was repudiated. Thus in Pennsyl- 
vania, North Carolina, and South Carolina, the rule was not 
adopted ; and more recently in New York, after a long and 
protracted struggle, the subject has been put to rest by the 
rejection of what is understood to be the Common-Law rule. 
In Virginia, on the other hand, a law of the Legislature, 
passed in 1802, declared the beds of all rivers the common 
property of all the people of the State; and in Massachusetts 
the rights of the owners of the bank were extended to low- 
water mark, by the ordinance of 1641 ; and consequently, in 
these two States, there was no necessity to investigate the sub- 
ject ; but as far as the Court gave an expression of opinion, 
they adhered to the common English idea. In Vermont, 
New Hampshire, Connecticut, New Jersey, and Rhode Island, 
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INTRODUCTION. XV 

the supposed Common Law was adopted without qualifica- 
tion. As new States arose west of the AUeghanies, although 
the absurdity of the supposed Common Law, when applied 
to the great rivers of the interior, was manifest, principally on 
the authority of the early New- York cases, the greatest rivers 
of the continent, navigable in the highest and broadest sense, 
were held to be not navigable in law, and thus a doctrine 
utterly unsuited to the country, and which has no foundation 
in the English Common Law, obtained the sanction of many 
courts. 

III. The English rule, measuring the navigability of a river 
by the tide, was first made to define the jurisdiction of courts 
of admiralty, and is a remnant of the struggle between these 
courts and the courts of the Common Law. In England it 
expressed' the fact with slight and unimportant exceptions, 
when it was first made ; but even in England it is only a 
primd facie rule of evidence, and far from being absolute. 
When the rule was first enunciated, admiralty courts were 
universally obnoxious, becg,use they did not have a trial by 
jury, and were governed by the forms of the Civil Law, 
which the people thought the clergy introduced for their own 
aggrandizement. The Civil Law, though admirably suited 
to a municipal form of government, was antagonistic to the 
unbridled license of a feudal aristocracy. Hence admiralty 
courts were circumscribed on every side by technical rules. 
Thus Lord Coke aimed to make locality the boundary of ad- 
miralty jurisdiction in cases of contract. In this country, 
however, courts have never paid much attention to the 
English interpretation of admiralty jurisdiction. The colon- 
ies had each an admiralty court with ample powers, and the 
States delegated to the Federal Government their separate 
" admiralty and maritime jurisdiction ; " using these words in 
their broadest sense, which was the sense in which they are 
understood in every country in Europe, England excepted ; 
and the sense in which they had been used here for a long 
time. With a great many other technicalities, the doctrine. 
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that the tide limits admiralty jurisdiction, has fallen ; and now, 
wherever commerce floats, the arms of courts of admiralty 
reach. The unreasonableness of circumscribing the jurisdic- 
tion of the admiral by the tide is at present acknowledged on 
every side ; but, nevertheless, many State courts have refused 
to discard the old definition of a navigable river, though it 
has been efiectually exploded in the highest courts of the 
country ; and still decide, that rivers, navigable in fact, and 
which bear on their waters a commerce compared with which 
the puny traffic of middle ages, when the definition was 
coined, sinks into utter insignificance, are private property ; 
or, in other words, belong to the riparian owner ad medium 
filum aqucB, • 

IV. In England this intei'pretation of the grants of the 
sovereign did not work any harm to the public, fof the rea- 
son already indicated; i.e., because the streams above the 
influence of the tide were small and unimportant. Grants 
were made by the English sovereigns, particularly William 
the Conqueror and his immediate successors, to their feuda- 
tories, in large parcels, and these grants were usually bound- 
ed by rivers or the sea. These feudatories, within the 
dominion thus granted, were almost perfect sovereigns. 
When summoned in time of war, they marched into the fleld 
with their retainers ; these were sometimes more numerous, 
and more splendid in appearance and equipment, than those 
that surrounded the king. Their dependence was more nom- 
inal than actual. They were bound to the State by a slender 
tie. It was natural, when the grants of different feudatories 
were bounded on a river in terms, to assume, that they each 
held ad medium filum aquce; and this construction was placed 
upon these grants because the streams were of no public use. 
How can a rule originating under such circumstances be 
applied to the construction of grants in this country ? 

V. Where a stream on, at, or by which a grant is bounded 
is small and unimportant, and of no use to the public, but 
capable of individual appropriation in the building of mills 
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or manufactories, it is natural, that courts should cany the 
ownership of the grantee to the thread. This reasoning, 
however, fails, when applied to a river in its nature and 
character public, and incapable of individual apfpropriation by 
reason of its magnitude. Especially is this so, where the 
sovereign, before the gran< was made, declared such a river a 
public highway, and the grant is not bounded on, at, or by the 
river in terms, in the patent ; and a mathematical line sepa- 
rates the land granted from the river. 

VI. Since the first settlement of the country our great in- 
land rivers have been regarded as navigable. The Common 
Law of England is nothing else but the common custom of 
that realm ; gnd when English lawyers say, that, by the Com- 
mon Law, all rivers in which the tide flows are navigable, 
and such in which the tide does not flow are not navigable, 
and are the property of the adjoining proprietors, they simply 
say that it is the custom of that realm to regard tidal rivers 
• as navigable, and non-tidal rivers as not navigably, and as the 
property of the riparian owner. And " a custome," say^ Sir 
John Davies, " taketh beginning and groweth to perfection 
in this manner : when a reasonable act once done is found to 
be good and beneficial to the people, and agreeable to their 
nature and disposition, then do they use it and practice it 
again and again ; and so by often iteration and multiplication 
of the act it becometh a cmtome ; and being continued with- 
out interruption time out of mind, it obtaineth the force of a 
?aii?." It will be admitted, that an American Common Law 
can also thus grow up, and that by the Common Law of this 
country our great inland rivers have been stamped with all 
the characteristics of navigable streams. Only such portions 
of the English Common Law as are suited to our condition 
are the Common Law in this country, and the English Com- 
mon Law has been changed, improved, or totally abrogated 
as the country developed, and time and experience necessi- 
tated a change. The Common Law is not fixed and non- 
progressive, but, on the contrary, full of vitality and progress. 
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VII. The action of the varioua foreign powers, that once 
controlled this continent, of the colonies, and afterwards of the 
States, and of the Federal Government since its establishment, 
in relation to our inland rivers, has been clear and unequivo- 

/ cal. As far back as 1763, the English and French Govern- 
ments recognized the navigable character of the Mississippi; 
and by numerpus treaties since, as well as by the ordinance 
of 1787, the navigability of this river and its vast tributaries 
has been further recognized and confirmed. By the various 
laws in relation to the disposal of the public domain, all 
navigable rivers in the territories to be surveyed and sold 
. were declared to be public highways ; and the government 
surveyors neither included the bed, nor the shore of any of 
these rivers in their surveys, t^t, on the contrary, carefully 
excluded them by mathematical lines run on the top of the 
banks, as the field notes in the several land offices will show. 
Many courts, however, notwithstanding these unequivocal 
declarations and acts, have erroneously carried, as the author • 
will aim to show, the rights of the riparian owner to the 
centre or thread of the stream, beyond the lines of the 
government surveys and beyond the top of the bank, or 
high-water mark. 

VIII. Such are the principal subjects discussed in this 
work. All the cases thus far decided in this country relating 
to the subject, it is believed^ have been fully cited, and, 
wherever it was practicable, the language of the Court has 
been given. The Profession must decide upon the ability 
with which the author has executed his task, and upon the 
utility of his labor. In the words of Lord Coke, " my chief care 
and labor hath been (for the advancement of truth), that the 
matter might be justly and faithfully related (and, for avoid- 
ing of obscurity and novelty), that it might be in a legal 
method, and in the lawyer's dialect plainly delivered ; that 
herein no authority cited might be wittingly omitted or 
coldly applied ; no reason or argument made on either side 
wilUngly impaired ; no man's reputation directly or indirectly 
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impeached; no author or authority cited, unreverently dis- 
graced ; " and if, in the opinion of the learned of the Pro- 
fession, I have approximately succeeded in this, I shall have 
just reason • to h© satisfied; for even "he may be a good 
miner that findeth and foUoweth the main veins, though he 
discovereth not the small and unvaluable fillets; for there, 
peradventure, materiam superabit opus J*" 
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A TREATISE 



LAW OF NAVIGABLE RIYEES. 



CHAPTER I. 



RIVEES GENERALLY. 



§ 1. Lexicographers have defined a river to be " a large 
streait of water flowing in a channel on land toward the 
ocean, a lake, or another river; a stream larger than a 
rivulet or brook." The word is derived from the old 
French word riviere, " meaning a bank, a shore, or rather a 
country on the banks of a river." ^ 

§ 2. In legal language, a river has been defined by Wool- 
rych " to be a running stream, pent in on either side with 
walls and banks ; and it bears that name as well where the 
waters flow and reflow, as where they have their current 
one way." ^ Probably the best definition is the interpretation 
which Lord Tenterden judicially gave to the words, flumen 
vel cur%us aquce, namely, " water flowing in a channel 
between banks more or less defined." ^ 

§ 3. Rivers may be considered as navigable or public, 
and as not navigable or private. Those rivers are navigable, 

' Webster's Diet. " River ; ** American Cyclopaedia, " Biver.** 

* Woolrych on Waters, p. 40. Callis on Sewers, p. 77. 

' Rex V, The Inhabitants of Oxfordshire, 1 B. & Ad. 801 ; and also 

Phear on Rights of Water, p. 31. See also The State v, Gihnanton, 14 

N. Hamp. 467. 

1 
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which can be used for the purposes of navigation. Such 
rivers are sometimes called public rivers, because the public 
at large has an interest in them. Generally and techni- 
cally speaking, at Common Law, navigable rivers are under- 
stood to be those in which the tide ebbs and flowB ; while 
rivers w>t navigable embrace all such in which the tide does 
not flow and reflow.^ If the public can only navigate rivers 
in which the tide ebbs and flows, this definition is correct. 
It is navigability infactj that constitutes navigability in law? 
If, however, it should be found that rivers in which the tide 
does not ebb and flow are navigable, the definition of the 
Common Law would be incorrect as a test, because it fails to 
express the truth, and daily actual navigation demonstrates 
its falsity. 

§ 4. We may then consider as navigable, or public, those 
rivers in which the public have an interest, because of their 
navigability, and all other rivers are private, and sho\ild not 
in legal language be called rivers, but be called streams, 
creeks, water-courses, brooks, and the like. In legal lan- 
guage, such bodies of flowing waters only as are navigable 
should be called rivers. These are navigable, not for the 
technical reason given, that therein the tide flows, because, 
as above stated, other rivers in which the tide never flows, 
and never can flow, as the Ohio, are navigable ; yet such a 
river, according to that technical test, is not navigable. This 
plain absurdity ought to be exploded ; and hence it is that 
we will in this work, which relates to public rivers, consider 
them as navigable, irrespective of the ebb and flow of the 
tide. 

§ 5, " To make a stream navigable," said Goldth- 
waith, J., " three circumstances must concur : first, the 
stream must have suflBcient width; second, it must have 
sufiicient depth; and third, it must be free from insur- 

^ Harg. Law Tracts. De Jure Maris, &c. 

' M<;Manus v. Carmichaelf 3 Iowa, 1-52 ; Woolrych on Waters, 
p. 40. 
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mountable obstructions." ^ Of course, if a stream is natu- 
rally so obstructed, that there is no passage for boats, and 
consequently no navigation, it is a non-navigable river in 
fact ; and unless the public have excluded it from its grants, 
it would be private. The two former requisites of suflScient 
width and depth are implied in navigability. A stream can- 
not be considered as navigable, because during a period in 
the aggregate of from two to four weeks in the year, when 
it is swollen by the spring and autumn freshets, it is capable 
of carrying down its rapid course whatever may be thrown 
upon its angry waves, to be borne at random over its impedi- 
ments.^ 

§ 6. Every river, be it public or private (but we shall 
only consider public tivers), has a bed^ shore, and bank.^ 
The bank is the outermost part of the bed in which the 
river naturally flows.* In the words of the Digest, " that is 
considered to be bank which contains the river whenftdlest.^^ ^ 
The bed is covered by the river ,<* and is the space subjacent 
to the river, through which it flows.^ The ahorej or beach of 
a river may be defined as that part of the river-bed lying 
between the top of the bank and that part of the bed where 
the water actually flows, and which, as the water rises or 
falls, is land or river. Accordingly, sometimes, the bed of 
the river is understood to be the whole of what contains its 
waters when most swollen, in whatsoever time of the year, 
without leaving its channel and overflowing its banks. 
These terms it is proposed to consider at length, in order 
that the subsequently discussed topics in this work may be 
more clearly understood. 

§ 7. A great repository of learning on this subject is that 

> State of Alabama v. Bell, 5 Porter (Ala.), 379. 
' Munson v, Hungerford, 6 Barb. Sup. Ct. R. 265. 

* Gavit's Admrs. v. Chambers, 3 Ohio R. 425. 

* Grotius de Jur. B. et P. 2, 8, 9. 
» Digest, 43, 12, 3. 

« Grotius de Jur. B. et P. 2, 8, 9. 
^ Vinnii Partitiones Tur. Civil. 1, 17. 
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most valuable state paper, entitled " Land in New OrleanSy 
called the Batture^^^^ especially that part of it which states 
the case for the use of the counsel, drawn up by the great 
Jefferson. That paper states in substance, that in the 
Roman or civil law, the channel or hollow containing a river 
was distinguished as the bed and the bank, the river itself 
being water ; thus, alveo^ aqua et ripis^ the bed, water, and 
bank.2 All above high-water mark, the Roman law con- 
sidered as ripa^ bank, and all below as alveus or bed. This 
distinction appears in English law, with this addition, that 
the band or margin of the bed of the river, which lies 
between the high and low water marks, is called the beach 
or shore. There is a difference between the bank of a river 
and the shores of the sea. The river bank is not subjacent 
to the river, as are the shores of the sea, which are daily 
occupied by its accesses in the tide flow. In our rivers, the 
beach or shore is the actual as well as the nominal bed of 
the river. When the river is at its full flow, be that by the 

* American State Papers, vol. xvii. (Public Lands, vol. ii), pp. 
90-92. 

* The whole passage reads thus : " In the channel, or hollow containing 
a river, the Roman law has distinguished the alveus, or bed of the river, 
and the ripa, or bank, the river itself being aqua, water." Tribus con- 
stant fluminay alveOj aqua et ripis (Dig. 43, 12, note 1). All above high- 
water mark they considered as ripa, bank ; and all below as aloeusj or 
bed. The same terms have the same extent in the language of our law 
likewise ; but we distinguish by an additional name that band, or margin 
of the bed of the river, which lies between the high and low water marks *, 
we call it the beach (shore). Other modern nations distinguish it also. In 
Spanish, it is playa; Italian, piaggia; in French, plage. In the local 
terms of Kew Orleans, it is hatlure, and sometimes plalin. In Latin, I 
(said Jefferson) know no term which applies exactly to the beach of a river. 
Litus is restrained to the shore of the sea, and there comprehends the beach 
going to the water-edge, whether at high or low tide. " Litus est maris, 
ripajluminis" says Vinnius, in his Commentary on the Inst. 2, 1. 4 ; and 
he confirms this difference of extent towards the water (ibid.) where he 
says, *^ Neque vero idem est ripa in flumine quod litus in man. Bipa flu- 
mine non subjicitur, ut litora subjiciuntur man, et quotidianis accessibi^B 
ab eo occupantur.*' 
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, daily flow of the tide, or by the natural increase of its wa- 
ters, occasioned by rains, floods, and the like, filling its 
natural bed to its highest reach of flow, it thus marks its 
high-water, while its diminished range of flow by summer 
heats shows its low-water mark. 

§ 8. The bank is then, as above stated, " the outermost 
part of the bed in which the river naturally flows at its 
fuilesV^^ The commentary of Vinnius, on this passage of 
the Digest, is, " this signifies, that that space next to the 
bank, which is sometimes not occupied by the river, when 
reduced by heats in the summer season, is not a part of the 
bank." The bank may be thus rightly defined, as that line 
or ridge of earth which contains the river, holding the 
natural direction of its course. But if at any time, either 
from rains, the sea, or any other cause, it has overflowed for 
a time that line, it does not by such overflow change its 
banks. Nobody has said that the Nile, which by its over- 
flow covers Egypt, changes or enlarges its banks ; for when 
it has returned to its usual height, the banks of its bed are 
to be secured.^ Thus it appears, that overflowing does not 
alter the bank of a river ; because that overflow is for a 
time only, while the natural flow is more or less constant. 

§ 9. The bed is covered by the river, and is the space 
subjacent to the river, over which it flows, between the 
banks. It is the space between the banks occupied by the 

* " Ripa est pars extima alvei, quod naturaliterflumen excurrit." Grot, 
de Jur. B. et P. 2, 8, 9. ^' Ripa ea putatur esse quae plenlssimum flumen 
continet" Dig. 43, 12, 3. And Vinnius, in commenting on the above 
passage, says, *^ Ut significet, partem ripsB non esse, spatium illud, ripae 
proximum, quod aliquando flumine caloribus minuto aestivo tempore, non 
occupatur." 

' ** Ripa autem ita recte definietur, id quod flumen continet naturalem 
rigorem cursus sui tenens. Cseterum si quando vel imbribus, vel mari, vel 
qua alia ratione, ad tempus excrevit, ripas non mutat. Nemo denique 
dixit Nilum, qui incremento suo ^gyptum operit, ripas suas mutare, vel 
ampliare. Nam cum ad perpetuam sui mensuram redierit ripa alvei ejus 
munienda sunt" Dig. 43, 12, 5. 
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river at its fullest flow. This defines, as before stated, high- 
water mark, while the space between which the river flows 
at its ordinary lowest flow, defines the low-water mark ; the 
space between these marks being the shore. We would 
remark here, that it is clear from the above, that the bank 
of a river is no part of its bed ; for the bank ends at the 
line to which the water rises at its highest flow;^ and though 
the space next below it is sometimes uncovered by the river, 
when reduced to its lowest flow, yet that space so uncovered 
is not a part of the bank, but of the bed of the river ; and 
while the line showing its highest flow is the " high-water 
mark," the line indicating its lowest flow is the " low-water 
mark." The bank is the border of the bed, within which 
bed the river flows when in its fullest state naturally/ ; that 
is to say, when not temporarily overflowed by extraordinary 
rains.2 Then it follows, that all water contained in the 
river's bed, between the two banks, or their high-water line, 
is river. 

§ 10. In. a case in the Supreme Court of the United 
States, this subject is thus discussed by Justice Curtis: 
" The banks of a river are those elevations of land which 
confine the waters, when they rise out of the bed ; and the 
bed is that soil so usually covered by water, as to be distin- 
guishable from the banks by the character of the soil, or 
vegetation, or both, produced by the common presence and 
action of flowing water. But neither the line of ordinary 
high-water mark, nor of ordinary low-water mark, nor the 
middle stage of the water, can be assumed as the line divid- 
ing the bed from the banks. The line is to be found by 
examining the bed and banks, and ascertaining where the 
presence and action of the water are so common and usual, 
and so long continued in all ordinary years, as to mark upon 
the soil of the bed a character distinct from that of the 
banks in respect to vegetation, as well as in respect to the 

1 Dig. 48, 12, 3, above cited. 

3 Dig. 43, 12, 5. Am. State Papers, vol. xvii. p. 91. 
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nature of the soil itself. Whether this line, between the bed 
and the banks, will be found above or below, or at a middle 
stage of water, must depend on the character of the stream. 
The height of a stream, during much the larger part of the 
year, may be above or below a middle point between the 
highesl and lowest flow. Something must depend also upon 
the rapidity of the stream and other circumstances. But in 
all cases the bed of a river is a natural object, and is to be 
sought for, not merely by the application of any abstract 
rules, but as other natural objects are sought for and found, 
by the distinctive appearance they present ; the banks being 
fast land, on which vegetation, appropriate to such land in 
the particular locality, grows wherever the bank is not too 
steep to permit such growth, and the bed being soil of a dif- 
ferent character, and having no vegetation, or only such as 
exist when commonly submerged in water." ^ 

§ 11. These distinctions apply to all rivers, in the sense 
we use the term in this work, — even such as like the Mis- 
sissippi, which, like the Nile, in many places overflows its 
banks so extensively as to seem to have no natural banks. 
Hence it is, that artificial banks raised to reclaim or protect 
from overflow adjacent lands are in law treated as real banks 
of the river. Under the Civil Law, such was the rule as to 
the Nile, and the same rule ought to be applied to the Mis- 
sissippi ; and this river, as to the law regulating navigable 
rivers, is not sui generis. Whenever, therefore, tlie banks of 
the Mississippi have no high-water line, the objection is of 
no force, because the lands are not as yet reclaimed or 
inhabited ; and wherever they are reclaimed, there a high- 
water line exists to separate the private from the public 
right.2 

* Howard v, IngersoU, 18 Howard, 426. See also M'Cullough v. Wain- 
right, 14 Penn. St. R. 171. 

* Am. State Papers, vol. xvii.. Public Lands, vol. ii. pp. 90-92. The 
argument of Thomas Jefferson was an attempt to reconcile the principles 
of the ancient Civil Law with the Civil Law of France. The court of 
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§ 12. Before closing, however, this notice of rivers in 
general, we would call attention to the ruling in the case of 
The Royal Fishery in the River Banne^ in Ireland.^ In this 
case it was held, " that there are two kinds of rivers, navi- 
gable and not navigable ; that every navigable river, so high 
as the sea ebbs and flows in it, is a royal river, and belongs 
to the king, by virtue of his prerogative ; but in every other 
river, and in the fishery of such other river, the <er-tenants 
on each side have an interest of common right ; the reason 
for which is, that so high as the sea ebbs and flows, it par- 
ticipates of the nature of the sea, and is said to be a branch 
of the sea so far as it flows." Chancellor Kent seems to 
consider this ruling as a settled principle in the English 
law? But stricter criticism and a more thorough investiga- 
tion of the subject have shown, that the proposition so laid 
down by Kent, and so given by Kent in the words of the 
case of the River Banne^ in the words of the Irish reporter 
Daviea, is mere dictum^ and that there is, in fact, no such 
Common Law rule. This is argued with great force and 
ability in the Supreme Court of Iowa.® The rule thus 
hastily assumed as correct by Chancellor Kent, and sup- 
ported by really unsatisfactory authorities cited by him, 
has been followed by Mr. Angell, in his work on " Water- 
courses,"* and by other writers of text-books, as well as 
by some of the courts of the American Union. In another 
part of this work, it will be shown; that the Common Law 
does not recognize such a distinction, but, properly under- 
stood, is in accordance with the view we will present, namely, 
that while the ebb and flow of the tide is a convenient test of 

Louisiana decided according to the Ciyil Law of France, and that the 
riparian proprietor owned to low-water mark. See case of Municipality 
No. 2 V. Orleans Cotton Press, 18 La. R. 122. 
» Davies R. 149. 

• 3 Kent, 427, citing Rex v. Smith, Doug. 425, 3 Caines, 318, and this 
case of the River Banne. 

^ 3 Iowa Rep., pp. 1-52, in case of McManus v. Carmichael. 

* Angell on Watercourses, § 635. 
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navigability, it is not necessarily the only one ; and that 
wherever a public navigation exists, there the rights of the 
adjoining proprietors of land are limited by the high-water 
mark, and the title to the soil of the river, as heretofore 
defined, is in the crown, in England, and, in this country, in 
the States. 
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CHAPTER n. 

AN INQUIRY INTO WHAT CONSTITUTES NAVIGABLE RIVERS 
IN ENGLAND. 

§ 13. It is the commonly received opinion in this coun- 
try, that in England the only test of the navigability of a 
river is the ebb and flow of the tide. This general idea 
here, on this point, is, however, erroneous. It is true, that 
there the usual means of designating a navigable river is 
the ebb and flow of the tide ; and it is this common method 
of designation which has led to the idea here, that the ebb 
and flow of the tide is the only test of navigability at Com- 
mon Law; but this opinion is, as already remarked, an 
error, because there, while it is the commonly used and 
most prominent, it is not the only, test. Being the most 
natural and the most readily perceived test in that country, 
it was easy to take for granted, without question or reflec- 
tion, that it was the only test. It is, however, not reason- 
able to suppose that such would be the case, in a system of 
laws so eminently flexible as that of England, and so easily 
adapting itself to the necessity of circumstances controlling 
the application of a principle, when navigability did not de- 
pend on the ebb and flow of the tide, and the natural test 
stated was, by daily observation of actual navigation, shown 
to be erroneous. Our general adoption of this idea here, 
does not make the test itself correct ; nor does its general 
use there make it such even there. Wherever the public, 
whether in England or America, have actually used a river 
as navigable, it is such, whether the tide ebbs or flows, or 
does not ebb and flow, at the navigable places in its course 
so used. 
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§ 14. This test of a navigable river, arising from its use 
for navigation, has been in existence time out of mindi " A 
public navigable river," says Woolrych, " frequently owes its 
title to be considered as such from time immemorial, by 
reason of its having been an ancient stream ; but very many 
acts of Parliament have been passed to constitute those 
navigable rivers, which were not so before." And he shows, 
that few of the English rivers, except the Thames and 
Severn, were naturally navigable, but were made so by acts of 
Parliament.^ " Waters," he goes on to say, " flowing inland 
where the public have been used to exercise a free right of 
passage from time whereof the memory of man is not to the 
contrary, or by virtue of legislative enactment, are public 
navigable rivevB,^^ " This," he further says, " is the most 
unfailing test to apply, in order to ascertain a common right ; 
others have been attempted, and frequently without success." 

§ 15. In another place, Woolrych says," The flow and reflow 
of the sea is primd facie evidence that a river is navigable, and 
may be said to be strong evidence for that purpose ;^ and a 
general and uninterrupted user by the public for some time, 
affords conclusive proof of the universal right. But, al- 
though the flux and reflux establishes a fair ground of 
presumption, it is by no means conclusive ; for the oppo- 
site party may have recourse to various defences to rebut 
this plausible proof." ^ Public user for the purposes of com- 
merce is, consequently, the most convincing evidence of the 
existence of a navigable river. Again, Mr. Justice Bayley 
said, " The strength of that primd fade evidence, arising 
from the flux and reflux of the tide, must depend upon the 
situation and nature of the channel. If it is a broad and 
deep channel, calculated for the purposes of commerce, it 
would be natural to conclude, that it had been a public navi- 
gation ; but if it is a petty stream, navigable only at certain 

* Woolrych on Waters, p. 40, citing 3 T. R. 255. 
« Miles t?. Rose, 5 Taunt. R. 705. 
3 Woolrych, 411. 
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periods of the tide, and then only for a short time and for 
only small boats, it is difficult to suppose that it ever has 
been a pujblic navigable channel." ^ 

§ 16. But in the celebrated case of The Royal Fishery of 
the River BannCy referred to in a former chapter, it was 
resolved, that there are two kinds of rivers, — navigable and 
not navigable. Every navigable river, so high that the sea 
flows and ebbs in it, is a royal river, and the fishery therein, 
a royal fishery ; but in every other river not navigable, and 
in the fishery of such river, the ter-tenants on each side have 
an interest of common right. And in the statute of 20 
Henry VIIL, chap. 22, the rivers Barrow, Nore, and Suire 
are called the king's rivers, and the weirs erected in them 
are called purprestures ; and it is said, that although the 
king permitted his people, for their ease and commodity, to 
have common passage over such navigable rivers, yet he has 
a sole interest in the soil of such rivers. Wherefore it was 
so ordered in that case, that the river Banne, so far as the 
sea flows and ebbs in it, is a royal river, and that the fishery 
therein belongs to the king, and not to those, who have the 
soil on each side of the waters. But, on the other part, it was 
agreed, that every inland river, not navigable, appertains to 
the owners of the soil whereon it has its course; and if such 
river runs between two manors, and is tlie boundary between 
them, the one moiety of the river and fishery belongs to one 
lord, and the other moiety to the other.^ This case was de- 
cided in 8 James I., about the year 1610. It should be 
noted, that in this case but two kinds of rivers are spoken of, 
navigable and not navigable ; and it is expressly ruled, that 
the soil or property in the latter belongs to the ter-tenanU 
on each side, and inferentially, as to navigable rivers, the 
property therein is the king's. This is expressly ruled as to 
such parts of the same in which the sea flows and ebbs ; but 



> Rex V. Montague, 4 Bam. & Ores. 598-612. 
' Sir John Davies' K., p. 149. 
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it being held that the king has the soil in the Barrow, Nore, 
and Suire, navigable rivers, it would follow, that he also 
owned the soil in all navigable rivers, whether the sea did 
or did not flow and ebb. For those three rivers are not 
tidal rivers. The Barrow, or Barragh, is a river of Ireland, 
which rises in the Slievebloom Mountains, and, after a course 
of about ninety miles south, joins the Suire to form the 
entry of Waterford Harbor. The Nore is an affluent of the 
Barrow. 

§ 17. In another case, Warrm v. Mat\m)%} Lord Holt, 
Ch. J., held that every subject of common right might fish 
with lawful nets, &c., in a navigable river, as well as in the 
sea. This was held of the river Exe, a river of England, 
wliich rises in Exmoor, Somerset County, and, after a course 
of forty-five miles, flows into the English Channel at Exe- 
mouth. It is thus seen that a navigable rfver is placed on 
the same footing as the sea. 

§ 18. In Carter v. Murcott^ Lord Mansfield said, in 
rivers not navigable, the proprietors of the land have the 
right of fishery on their respective sides, and it generally 
extends ad medium jSLum aquoe. But in navigable rivers, 
the proprietor of the land on each side has it not; the 
fishery is common ; it is primd facte in the king, and is pub- 
lic. Mr. Justice Yeates says the cases cited prove only the 
distinction, ** that navigable rivers, or arms of the sea, belong 
to the Crown, and not, like private rivers, to the land-owners 
on each side." He says the case of The Fishery in the River 
Banne is agreeable to this, " and 'tis a very good case." 
Lord Mansfield afterwards, in 1774, keeping in mind this 
same distinction, repeats the same doctrine. 

§ 19. In The Mayor of Lynn v. Turner^ he says, " Ex 
facto oritur ju%. How does it appear that this is a navigable 
river ? The flowing and reflowing of the tide does not make 

» 6 Mod. 78, approved by Willes, Cb. J., in Willes' R. 266-268 
• 4 Burr. 2163. » Cowp. 86. 
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it SO ; for there are many places in which the tide flows that 
are not navigable rivers." ^ 

§ 20. In Kiifig v. Smithy the question submitted to the 
court was, " whether (this being a navigable river) the right 
of soil in the bed of the river usque ad filum aquoe is in the 
owners of the ground adjoining the river ? " On the part 
of the defence, it was argued, that the right of the Crown to 
the soil was only in navigable rivers as far as the sea ebbs 
and flows, and that, in the Thames, the sea did not properly 
flow above London bridge. Judgment was given on the ver- 
dict against the defendants. Lord Mansfield said, the case 
did not state whether the water, when the tide rises at Rich- 
mond, is fresh or salt, but that it rather took it for granted 
that it is salt, describing the Thames generally as a navi- 
gable river. 

§ 21. Li Mile8*y. Ro9e^ Gibbs, Ch. J., said, the flowing of 
the tide, though not absolutely inconsistent with a right 
of private property in the creek, is strong primd fade evi- 
dence of its being a public navigable river ; and Heath, J., 
observed, that the flux and reflux of the tide is strong 
primd fade evidence that this was a navigable river. 

§ 22. While it must be conceded, that the author of 
the treatise De Jure Maris regards it as essential to a navi- 
gable river, that it should have the ebb and flow of the tide, 
and that it ceases to be navigable, when or at the point 
where it is uninfluenced by the tide, yet it will not be 
denied, that such has not been the opinion of all the Eng- 

' The language of Chief- Justice Shaw, in Kowe ». Granite Bridge 
Corp. (21 Pick. 344, 347), is similar. He says: "Nor is it every small 
creek in which a fishing-skiff* or gunning-canoe can be made to float at 
high water, which is deemed navigable. But, in order to have this char- 
acter, it must be navigable to some purpose useful to trade or agriculture. 
It is not a mere pos^bility of being used under some circumstances, as at 
extraordinary high tides, which will give it the character of a navigable 
stream, but it must be generally and commonly useful to some purpose of 
trade or agriculture.*' 

• Doug. R. 441-446. » Taunt R. 705. 
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lish judges in all cases. Lord Mansfield correctly said, " Ex 
facto oritur ju9^^ and it seems more rational to determine 
the question of navigability or unnavigability from the fact 
of navigation, than from a circumstance which may or may 
not be conclusive evidence of navigability. The flow and 
reflow of the tide is primd facie evidence, as has been said, 
of the fact, that the river is navigable ; but the real and 
substantial inquiry must always be, to ascertain whether the 
river is actually navigable or not. 

§ 23. The authorities show, that, in England, a public 
user is the most conclusive test of the existence of a public 
navigable river. An act of Parliament will not of itself 
make a river navigable, no more than will the ebb and flow 
of the tide only, make it such. In some American courts, 
the Common Law seems to have been misxmderstood, and the 
ebb and flow of the tide is considered the only test of navi- 
gability ; and, misled by this idea, some singular decisions 
have been made. 

§ 24. Having considered these cases, we now propose to 
show how the idea that the ebb and flow of the tide consti- 
tutes the only test of a navigable river crept into the law- 
books. \ 

§ 25. The earliest authority on the Common Law is Brac- 
ton. This eminent writer was Chief- Justice of England 
during a great portion of the reign of Henry HI. (1216- 
1272), in the first half of the thirteenth century, which, 
though in the so-called " dark ages," was an " era of codifi- 
cation." This great man was well versed in the Civil Law ; 
and his high station, eminent ability, great learning and 
talent, fitted him to digest and collect the laws and customs 
of England, and this he did in his work ^^ De LegihiB et Con- 
sttetudinibtLS Anglice.^' The authority of Bracton is un- 
doubted. Sir John Portescue, another ancient Common Law 
writer, says, " He was a good authority when speaking of 
our law." 1 All great jurists, from Selden to Blackstone, 
* Fortescue, 408. 
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including Lord Hale,^ speak in the highest terms of Bracton 
as authority .2 

§ 26. Speaking of the law of rivers, Bracton says, " But 
all rivers and ports are public. Hence the right of fishing 
in a port or in rivers is common. By the laws of nations, 
the use of the banks also is as public as the rivers ; there- 
fore all persons are at equal liberty to land their vessels, 
unload them, and fasten their cable to the trees upon the 
banks, as to navigate the river itself. Still the banks of a 
river are the property of those who possess the land adjoin- 
ing, and therefore the trees which grow upon them are the 
property of the same persons. And this is to be understood 
of perennial rivers, because temporary rivers are private." ^ 

§ 27. The rule of the Roman law is similar, and all rivers 
and ports under it were deemed public. Flumina aubem 
omnia J et portm pvhlica sunt^ 

§ 28. It is another rule of law, that public rights, and 
such things as are materially related to them, are inalien- 
able ; and this important doctrine was established by the 
early lawyers. The rule laid down by Bracton^ is, that all 
things which relate peculiarly to the public good cannot be 
given over or transferred by the king to another person, or 

* History of the Common Law, 156. 

' Recently a German scholar, Dr. Giiterbpck, in his *' Bracton and his 
Relation to the Roman Law," has shown the high authority of Bracton. 

• Relative to this passage, it may be said, that it is not entirely good 
law now, but no doubt it was good law at the time Bracton wrote, and 
all of it that is adapted to the present state of things is good law now. 
See Blundell v. Catterall (5 B. & Aid. R. 268), opinion per Best, J. The 
entire passage in the original Latin reads as follows : *' Publica vero sunt 
omnia flumina et portus. Idedque jus piscandi omnibus commune est in 
portu et in fluminibus. Riparum etiam usus publicus est de jure gentium, 
sicut ipsius fluminis. Itaque naves ad eas applicare, funes arboribus ibi 
natis religare, onus aliquod in iis reponere, cuivis liberum est, sicut per 
ipsum fluvium navigare; sed proprietas earum illorum quorum prediis 
adhaerent, et eadem de causa arbores in eisdem nat89 eorundem sunt; et 
hsec intelligenda sunt de fluminibus perennibus, quia temporalia possunt, 
esse privata." 

^ Coop. Justinian, lib. 2, tit 1, § 2. ^ Bract., lib. 1, cap. 12, § 6. 
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separated from the Crown. Bes fiscalis dari nan potest nee 
vendi^ neo ad alium tran%ferri a prindpe vel a rege regnarde et 
qwBfaciunt ipaam coronam et communem utilitatem respiciunt. 
The same rule was admitted by the Feudal law. lies ad 
coronam regis, vel utilitatem pvhlicam pertinenter inter sacras 
numerantur ; neque recte in fuidum dantur et qiiasi sacrce 
dicuntur. 

§ 29. Hence it appears, that anciently, under the Com- 
mon Law, (1) harbors and rivers were public, without refer- 
ence to the tide ; (2) that the banks were subject to the use 
of the navigators ; (3) that the crown could not alienate 
any thing necessary to the public weal.^ 

§ 30. Notwithstanding, however, the high authority of 
Bracton, a treatise entitled " De Jure Maris et Brachiorum 
CQusdemj^ is generally referred to as giving the Common 
Law of England on the subject now under consideration. 
This treatise is attributed to Lord Hale. It has been often 
recognized in this country by the courts, and has become 
a text-book. To call the treatise Lord Hale's, however, i^ a 
mistake. There is no satisfactory evidence, that that great 
man composed it. 

§ 31. Sergeant Mere weather, speaking of the authorship 
of this work, says, " I have now to advert to a treatise, 
which I am well assured has led to much misconception, 
respecting this supposed principle of law. It is a treatise 
familiarly called Lord Hale's ; but I have every reason for 
thinking, as far as regards the book published by Mr. Har- 
grave, that it is not Lord Hale's ; at least, I would venture 
so far as to say, that there is no sound reason for assuming 
that it is so. I have looked at the manuscript in the British 
Museum ; the writing is beyond all question not Lord Hale's ; 
it is the writing of a clerk, evidently copied from some book ; 

* See Phear on Rights of Water, p. 41. " The soil of the sea, estuaries, 
and navigable rivers, within the British dominions, was originally in the 
Crown, and remains so still, except in those cases where it can be proved 
to have legally passed into the hands of private persons." 

8 
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and there is nothing in it to show that it is Lord Hale's, ex- 
cepting in one corner of the first leaf there is put at the top 
* Chief Justice Hale/ but in modern hand-writing. That 
Mr. Hargrave had no information, that it was Lord Hale's, 
and that he himself scarcely satisfied that it was so, seems 
to be plain ; because, for his authority that it is Lord Hale's, 
he refers only to an observation of Sir Thomas Parker, in 
his Reports, quoting a * manuscript of Lord Hale's,' which 
Mr. Hargrave assumes to be this, — DeJureMarxB. But, 
my Lord, when that matter is investigated, it will be found, 
that in the British Museum there is another manuscript in 
Lord Hale's hand-writing, and which is probably the one 
alluded to by Sir Thomas Parker. Mr. Hargrave, therefore, 
himself seems rather to have proceeded upon that imperfect 
evidence, than any precise knowledge of his own. And I 
say this, my Lord, because it will be a matter of considerable 
importance, whether this is really the work of Lord Hale or 
not, and I cannot help thinking, ihaty out of regard to the chat^ 
acter of that very learned judge^ the proper conclusion is, that 
it is noty on account of the many contradictions and inac- 
curacies, which are to be met with on the face of the treatise 
itself. Therefore, as an authority, I imagine it cannot be 
relied upon, though it has heretofore been treated as a book 
of authority."^ Mr. Phear, in his work on the "Rights 
of Water," speaking of the treatise, remarks, " The authen- 
ticity of this work is at least doubtful, and its style of 
expression is so little precise, that it ought scarcely to be 
considered an infallible authority in its most dogmatic por- 
tions." « 

§ 32. Deprived of Lord Hale's great name, the law, as 
laid down in the treatise referred to, in relation to rivers, 
would hardly ever have been recognized in this country. It 
was the name of that great jurist that dazzled our judges, 
and caused some of them to disregard the plainest prin- 

* Mere weather on 'the Sea-shore, p. 11. 

* Phear on Eights of Water, p. 47, note 2. 
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ciples of common reason. Though the work is not Lord 
Hale's, as Mr. Mereweather, we think, conclusively shows, 
nevertheless it has been so recognized by judges, and the 
principles laid down in it deserve our earnest consider- 
ation. 

§ 33. In the first chapter of De Jure Maris, by which 
name we will call the work, entitled " Concerning the interest 
in fresh rivers," it is said, " Fresh rivers, of what kind so- 
ever, do, of common right belong to. the owners of the soil 
adjacent ; so that the owners of the one side have, of com- 
mon right, the property of the soil, and consequently the 
right of fishing vsque filum aqwoB ; and the owners of the 
other side, the right of soil or ownership and fishing, into 
tlie filum aquce on their side. And, if a man be owner 
of the land of both sides, in common presumption he is 
owner of the whole river, and hath the right of fishing ac- 
cording to the extent of his land in length. With this 
agrees the common experience." 

§ 34. The doctrine here laid down seems to be in conflict 
with that of Bracton. Bracton says all rivers are public. 
De Jure Maris says, fresh rivers, of what kind soever, belong 
to the owners of the soil. These two authorities on the 
ancient Common Law seem here to differ ; yet, when properly 
understood, they are entirely harmonious and consistent. 
The same difficulty occurs here, as among French authors, 
on the same subject. In France, navigable rivers belong to 
the king ; rivers not navigable, to the riparian owners. 
When this fact is borne in mind, all the French writers are 
reconciled with each other ; but, without this knowledge, 
they seem to be in conflict^ 

§ 36. The truth is, Bracton and the author of De Jure 
Maris are speaking on different subjects. Bracton is to be 
understood as speaking of navigable rivers, while, in De Jure 
Maris, rivers not navigable are considered. That Bracton 
is to be understood in this sense, js plain from the context. 
' See Pub. Lands, toL il, p. 87. 
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He says rivers and ports are public, and all persons are at 
equal liberty to land their vessels, unload them, and fasten 
their cables to the trees upon their banks, as to navigate the 
river itself. He is speaking of rivers, that can be used for 
navigation, — these are, by the Common Law, he says, 
public. 

§ 36. In Bracton's days, none other than salt-water rivers 
were navigable in England; none above the tide, with 
trifling exceptions, were used for that purpose. Where 
the ship that came from the sea stopped, there navigation 
ended. In that age, there was no commerce, and very lit- 
tle inland communication ; it was the time of civil war, 
of confusion, of plunder and instability of property. Trans- 
portation of goods on the fresh water by barges and lighters 
was unknown. There were no ports above tide-water. This 
is history. When Bracton, therefore, speaks of rivers and 
ports being public, he means navigable rivers only, and their 
ports ; and in England, in his days, no other rivers were 
navigable, but salt-water rivers. 

§ 37. Now what is said in De Jure Maris^ in the fourth 
chapter, " Concerning the king's interest in salt waters, the 
sea and its arms, and the soil thereof"? "The narrow 
sea," so it is said in J)e Jure Mari%^ " adjoining the coast of 
England, is part of the waste and demesnes of the King 
of England, whether it be within the body of any county or 
not." The king's right of property or ownership in the sea 
and soil thereof, is evidenced principally in three things that 
follow : 1. The right of fishing ; yet the common people of 
England have regularly a liberty of fishing in the sea, or 
creeks or arms thereof, as a public common of property. 
2. The right of property to the shore and the maritime 
increments. The shore is that ground that is between the 
ordinary high -water and low -water mark. This does 
primd faciej and of common right, belong to the king, both 
in the shore of the sea and in the shore of the arms of the 
sea. That is called an arm of the sea, where the sea flows 
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and reflows, and so far only as the sea flows and reflows ; 
so that the river Thames, above Kingston, and the river of 
Severn, above Tucksberry, &c., though they are public 
rivers, yet are not arms of the sea. The king has a title 
to maritima incremental or increase of land by the sea, and 
this is of three kinds, viz. : 1. Increase per projectionem vel 
alluvionem; 2. Increase per relictionem vel deseriionem ; 3. 
Per insulce prodxictionem} 

§ 38. The qualities ascribed to a public river, as defined 
by De Jure Marisj are in substance the same as those men- 
tioned by Bracton. The bed and the shore, from low to 
high water mark, belong to the king, in trust for the public. 
They are used in common for fishing and navigation ; and 
those, who use them for that purpose have all the privilege 
of the shore, such as tying their vessels, landing their goods, 
&c. Bracton uses the word " river " in a general sense ; but 
he obviously means only navigable rivers, which, in his day, 
were de facto^ just such as they are described in De Jure 
MariSj arms of the sea, where the sea flows and reflows, 
and so far only as the sea flows and reflows. 

§ 39. It is plain, that De Jure Maris narrows down the 
Common Law so far as to make navigable rivers mean 
only those in which the tide ebbs and flows. Bracton 
gives the Common Law as a general proposition ; De Jure 
Maris makes a practical application founded on cases, 
that were reported in the Year-Books, as having actually 
occurred in the courts. Of course not a case was adjudi- 
cated at the time the treatise was written, the facts of which 
had not occurred on salt water, within the ebb and flow of 
the tide, because none others — that is to say, fresh-water 
rivers — were used for the purpose of navigation. The author 
of De Jure Maris, being a strict logician, — and the age in 
which the treatise evidently was written was the age of the 
schoolmen, of subtility and refined distinction, — drew his de- 

1 See note Ex parte Jennings, 6 Cowen, 536-554, where a part of De 
Jure Maris is repnnted. 
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ductions rigidly from the facts, as they then were ; and the 
facts bore him out in saying, that none but arms of the sea, 
as high as the tide flowed inland, were used as public navi- 
gable rivers in England. 

§ 40. Tliis view of the subject is rather confirmed, than 
contradicted by what is said in the third chapter " Concern- 
ing public streams." " There be other streams," says the 
treatise, " as well fresh as salt, that are of common or pub- 
lic use for carriage of boats and lighters ; and these are 
pritnd facie publici juris^ — common highways for men or 
goods, or both, fi-om one inland town to another. Thus the 
rivers of Wey, of Severn, of Thames, and other rivers, 
where they have become to be \>f private property, are pub- 
lic rivers, juri» pvhlici.^^ And what he means by public 
rivers, juHs pvilici, is thus explained : " If any person, at 
his Own private charge, makes his own private stream to be 
passable for boats or barges, either by making of locks or 
cuts, or drawing together other streams, and thereby that 
river, which was his own in point of property, becomes now 
capable of carriage of vessels ; yet this seems not to make 
\t pvhlici juru^ and he may pull it down again or apply it to 
his own private use. For it is not hereby made to be juris 
publicly unless it were done at a common charge, or by a 
public authority." 

§ 41. Few of the fresh-water rivers of England were 
navigable by nature ; they were made so by improvements, 
and declared public highways by acts of Parliament. The 
first statute relating to the Thames is that of 3 James I., 
chap. 20. Then followed the 21 James II., chap. 32, for 
making the Thames navigable from Bercot to Oxford. By 
the preamble of 24 George II., chap. 8, it appears, that the 
Thames, from London to Bercot, has been immemorially 
navigable, but not from Bercot to Oxford. " And the navi- 
gation of the Thames has, since the time of James I., been 
entirely regulated by statutes. There are two statutes for 
improving the navigation of the Trent, the one from Weldon 
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Perry to Burton, the other to Gainesborough. The first 
navigation was entirely new, and the other was partly so." ^ 
In this way, or by some other public authority, fresh-water 
streams were made public rivers, juris puhlici. 

§ 42. In regard to these rivers. Justice Ashhurst says, 
" When once a river becomes navigable, or, in other words, 
when it is made a public highway for all the king's subjects, 
that right (meaning whatever is a Common Law right) would 
immediately attach." ^ But when these rivers were already 
private property from being non-navigable streams at the 
time of the grants upon them, and granted to individuals 
by former sovereigns, then the public right amounted to 
nothing more than a servitude imposed upon it for the pur- 
pose of navigation. The right of property once vested, 
could not be taken away by calling the rivers public high- 
ways. But it is clear, from the language used by the court 
in the above case, tliat if no private right interfered at the 
time, the Act of Parliament declaring a river navigable, and 
a common highway ^ drew after it all the incidents of the 
Common Law, and attached them to the river, its bed, its 
shore, and its banks. 

§ 43. We now clearly see the history of the Common Law 
in this respect, and that the position assumed by Woolrych, 
that immemorial public user is the only infallible test of 
navigability and a public right, is correct, and in accordance 
with Bracton's views, and the rule, as laid down in De Jure 
Maris, properly understood. Bracton, as we have already 
said, gives the general doctrine, and De Jure Maris the appli- 
cation of that doctrine to the particular facts as they had 
occurred in the courts of England, for the space of four hun- 
dred years. At first none but salt-water rivers were navi- 
gable ; then rivers by improvements above the ebb and flow 
of the tide were made navigable, and declared public high- 
ways, but the right of property could not be taken away ; 

1 8 Damf. & East, 259. * Ball v. Herbert, 3 Taunt. R. 267. 



Digitized by VjOOQIC 



24 LAW OP NAVIGABLE BIVBRS. 

they still remained private streams, subject to the public 
user, and, above this improved navigation, they still re- 
mained private property, unaflFected by any public right 
whatever. 

§ 44. Best, J., discussing this subject, says : " Many rivers 
have been rendered navigable since Bracton wrote, which in 
his time were private streams. The public have no greater 
right on the banks of such rivers, than the owners of the 
adjoining lands, granted when such rivers were made from 
private streams public rivers, and the extent of the grant 
must be ascertained from usage. This is the case with a 
new-made road. If one dedicates to the public the right of 
way over his lands, the public must take the road with gates 
on such parts Of it as the owner thinks proper to erect at 
the time he makes the dedication. But Bracton speaks not 
of newly made rivers, but of such as were always navigable, 
and the banks of which have been as open to the public as 
their waters. This I take to be the law with all inland navi- 
gation in the reign of Henry III. These, like the sea and 
its shores, were then the property of the public, and the right 
of the public in them was not acquired by any compromise 
with the interest of any individual. In some rivers, that 
have been navigable from time immemorial, the public using 
but one of the banks for a towing path, the other has been 
usefully occupied by the owner of the adjoining land and so 
an exclusive right has been established to the parts so occu- 
pied." ^ 

§ 45. And in another case. Lord Advocate v. Hamilton^ 
Lord Chancellor St. Leonards held, that, " with respect to the 
question which has been mooted as to the right of the crown 
to the alveuSy or bed of a river, it really admits of no dispute. 
Beyond all doubt, the soil and bed of a river belongs to the 
crown." 

§ 46. On the whole, the reader, from the foregoing, will 

> Blundell v. Catterall, 5 Barn. & Aid. R. 268. 
• 1 Macq. (H. L.) 46. 
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see that the remark of Mr. Phear, that " it is, too, perhaps, 
not free from doubt, whether the land covered by non-tidal 
rivers, which are navigable, and by large fresh-water lakes, 
does not by Common Law belong to the crown," ^ is well 
founded. 

* Fhear on Bights of Water, p. 18. 
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CHAPTER III. 

NAVIGABLE RIVERS IN THE UNITED STATES. 

§ 45. There has been much discussion in this country 
on the subject of navigable rivers. All agree that the test of 
navigability applied to the small rivers of England, which 
in our country would be called streams, creeks, &c., ought 
not to apply to the great rivers of America ; but, while all 
are thus agreed, many eminent jurists, from a misappre- 
hension of the true Common Law, have argued, that although 
our rivers are, in every sense of the word, practically navi- 
gable, nevertheless, all the consequences the supposed Com- 
mon Law attaches to non-navigable rivers apply to them, 
because the tide does not ebb and flow therein ; and thus it 
has happened, that otherwise learned men heretofore have 
absurdly decided rivers not navigable in laWj while they 
were in fact navigable, and bearing fleets and the wealth of 
republics on their waters. 

§ 46. It is rather remarkable that such should be the 
case. The test of a navigable stream by tide-water in Eng- 
land was reasonable there ; because no navigable river can 
be found in that country beyond the ebb and flow of the 
tide, nor any place where a port of entry could be established 
with distant nations, and vessels could enter, and receive 
and discharge cargoes. In England, tide-water and navi- 
gable water are synonymous terms. They took the ebb and 
flow of the tide as primd facie evidence of navigability, 
because it was convenient, and more easily determined the 
character of the river .^ Yet, in most of the American courts, 
the doctrine that only the ebb and flow of the tide consti- 
tuted a navigable stream seems to have been accepted ; and 

* The Propeller Genesee Chief v. Fitzhugh, 12 How. ^155. 
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all of them, with the exception only of the courts of Iowa, 
and more recently the Court of Appeals of New York, have 
mistaken the Common Law rule. But, while this is so, some 
have had the sound judgment to apply the common-sense rule. 

§ 47. There is no principle better settled in the United 
States than this, — that only such parts of the Common Law 
as are applicable to our condition are binding on our courts. 
Even then, assuming as a fact, that at Common Law only 
those streams are navigable wherein the tide ebbs and flows, 
yet it seems to us that such a principle ought to have been 
unanimously repudiated in this country, where we have 
rivers which are vast inland seas, and ordinarily several 
miles in width, upon which an almost oceanic commerce is 
carried, and on whose banks more than a thousand miles 
inland ports of entry exist, and which bound numerous 
States, in their course from the north to the tropics. 

§ 48. The Common Law of England, upon which the 
Common Law of the United States has been grafted, is a 
trunk of venerable age, and of sturdy and enduring growth. 
It was planted originally in a varied soil. The people of 
England were a people of mixed races. In the main, it 
may be described as a system built upon the foundation 
of Feudalism, with large materials drawn from the Roman 
Code, occasionally modified by ancient Celtic, Saxon, Dan- 
ish, and Norman laws and customs. The influence of 
the Roman law is, however, strikingly apparent in every 
part of the pile. How, indeed, could it have been other- 
wise, when we reflect, that for three centuries the Romans 
were masters of Britain, and that wherever they settled them- 
selves, they carried with them their refined, and, even to this 
day, admired jurisprudence ? When the empire of the West 
fell before the terrific onslaught of the barbaric hordes 
which arose from the northern hives, in the confused inter- 
mixture of the conqui3rors, the conquered, and the original 
inhabitants which followed, it often happened that five men, 
, each under a different law, might be found walking and 
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sitting together. Such a system was soon abandoned. But 
the system that followed was compounded of many and diver- 
sified elements. Much of that succeeding system doubtless 
never received the seal of express legislative enactment ; 
though, no doubt, statutes before the legal time of memory, 
now absolutely gone out of use, the early records of which 
have been lost, had no small share in the entire work. 
This system was transplanted to the soil of this country by 
the first English settlers ; but they brought with them only 
such principles as were adapted to the situation in which 
they were about to place themselves. It required time and 
experience to ascertain how much of the English Common 
Law would be suitable to this country. By degrees, as cir- 
cumstances demanded, we adopted the English usages, or 
substituted others better suited to our wants and this ex- 
panded continent ; and this work progresses even to-day.^ 

§ 49. One of the main pillars of strength of the Common 
Law is the principle of applying known remedies to the 
exigencies of new cases and new circumstances, as they 
arise. Without this liberal principle, it would have fallen 
and broken into pieces, centuries ago, by its own rigidity. He 
who studies the principles of the Common Law, only by 
looking at the decisions which have been made under it, 
without studying its philosophy, and understanding the 
reasons which prompted those decisions, can never become 
fully imbued with its true doctrines. The decisions of the 
Common Law are most surely its expounders ; but in order 
to understand such expositions, we must understand why 
such decisions were made ; and such decisions do not 
become precedents for the government of any other case, 
where these reasons do not exist; and it may safely be 
said, as a general rule, that decisions which are only sup- 
ported by fallacies are not its true exponents.^ 

* See a Lecture by George Sharswood, before the " Law Academy of 
Philadelphia," in 1857, p. 8. 

• St. Louis, Alton, and Chicago R. R. Co. u. Dalby, 19 111. 368. 
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§ 50. The absurdity of applying the supposed Common 
Law to our great rivers, measuring their navigability by the 
ebb and flow of the tide, keeping in view the general princi- 
ples that pervade the entire system of Common Law juris- 
prudence, must be apparent to every reflecting mind. 
Discussing the subject of navigable rivers, Mr. Chief-Justice 
Taney well says, "At the time the Constitution of the 
United States was adopted, and our courts of Admiralty 
went into operation, the definition which had been adopted 
in England was equally proper here. In the old thir- 
teen States, the far greater part of the navigable waters are 
tide-waters ; and in the States which were at that period in 
any degree commercial, and where courts of Admiralty were 
called on to exercise their jurisdiction, every public river 
was tide-water to the head of navigation. And, indeed, un- 
til the discovery of steamboats, there could be nothing like • 
foreign commerce upon waters with an unchanging current 
resisting the upward passage. The courts of the United 
States therefore naturally adopted the English mode of de- 
fining a public river, and consequently the boundary of Ad- 
miralty jurisdiction. It measured it by tide-water. And that 
definition, having found its way into our courts, became after 
a time the familiar mode of describing a public river, and 
was repeated as cases occurred, without particularly exam- 
ining whether it was as universally applicable in this country 
as it was in England. If there were no waters in the United 
States which are public as contradistinguished from private, 
except where there is tide, then unquestionably here, as well 
as in England, tide-water must be the limits of admiralty 
power. And as the English definition was adopted in our 
courts, and constantly used in judicial proceedings and forms 
of pleading borrowed from England, the public character of 
the river was in process of time lost sight of, and the jurisdic- 
tion of the Admiralty treated on if limited by the tide. The 
description of a public navigable river was substituted in 
the place of the thing intended to be described. And under 
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the natural influence of precedents and established forms, a 
definition originally correct was adhered to and acted on 
after it had ceased from a change in circumstances to be the 
true description of public waters." 

§ 61 . The United-States Supreme Court adopted the views 
expressed above as correct in 1861, in the case of the Pro- 
peller G-enesee Chief v. Fitzhugh^ and repudiated the sup- 
posed Common Law definition of a navigable river, and 
Admiralty jurisdiction was thus carried wherever ships float 
and cargoes are received and discharged, whether the tide 
ebbs and flows or not. This decision was afterwards afiirmed 
in the case of The Magnolia^^ and more recently in the case 
of The Steamboat Ad Sine v. Trevor^ Mr. Justice Miller 
says, that such jurisdiction is exclusive, and our great rivers 
are thus placed upon an equality with the ocean. It is re- 
• markable to notice the gradual progress of the United-States 
Supreme Court to this sound, reasonable, and broad prin- 
ciple. Under the influence of precedents and usage in the 
case of The Thomas Jefferson^ and again in the case of The 
Steamhoat New Orleans v. Phoebus^ the jurisdiction of 
courts of Admiralty was declared to be limited by the tide ; 
but when the commerce of the rivers of the West, inferior 
only to that of the ocean, demonstrated the necessity of ad- 
miralty jurisdiction, and the rule of the Common Law was 
investigated and properly understood, the Chief- Justice 
could not help coming to the conclusion, " that the descrip- 
tion of a public river was substituted in the place of the 
thing intended to be described." 

§ 62. As far back as 1807, the absurdity of applying to 
our rivers what was considered the Common Law test of 
navigability, was fully recognized in Pennsylvania. In Car- 
son V. Blazer^ Chief-Justice Tilghman aptly says, "This 
Common Law right, if even it was properly applicable to the 

> 12 How. 443. » 20 Howard, 296. 

» 4 Wallace, 555. -• 10 Wheaton, 428. 

* 11 Peters, 175. '2 Binney R. 475. 
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Susquehaiina and Delaware and other large waters, was not 
deemed proper for this country, nor was it adopted up to the 
period of our Revolution ; because the several acts of assem- 
bly before that time, declaring these rivers to be highways, 
and regulating the fisheries in them, are incompatible with 
the Common Law right ; and since the Revolution, no part 
of the Common Law has been adopted, except that which 
was proper for our country. But the Common Law princi- 
ple concerning rivers, even if extended to America, would not 
apply to such a river as the Susquehanna, which is a mile 
wide, and runs several hundred miles through a rich coun- 
try, and which is navigable, and is actually navigated by 
large boats. If such a river had existed in England, no such 
law would ever have been applied to it. Their streams in 
which the tide does not ebb and flow are small." And 
again : " It is said, however, that some of the cases assert 
that by navigable rivers are meant only rivers in which there 
is a flow or reflow of ^the tide. This definition may be very 
proper in England, where there is no river of considerable 
importance as to navigation, which has not a flow of the 
tide; but it would be highly unreasonable when applied to 
our large rivers, such as the Ohio, Alleghany, Delaware, 
Schuylkill, or Susquehanna and its branches." In this case, 
Yeates, Justice, in a separate opinion, remarking that cases 
had been cited from the English books to show a distinction 
at Common Law between fresh-water rivers and navigable 
streams, and that where the tides ebb and flow, rivers are 
denominated royal or navigable^ said, "The qualities of 
fresh or salt water cannot amongst us determine whether 
a river shall be deemed navigable or. not; neither can 
the flux and reflux of the tides ascertain its character. 
Pursuing such rules would, in the first case, render the 
river Delaware an unnavigable stream, throughout the 
confines of the State ; and, in the second, would confine 
its navigable quality to the several counties south of Tren- 
ton." 



Digitized by VjOOQ IC 



82 LAW OP RATIGABLB KITB8S. 

§ 53. In anodier Pennsjlraiiia case,^ tbe Soprane Court, 
mflSrming the princifdes hdd down in Carmm t. Nazer^ 
says, ^ The great riyers of Americm mie so di£ferent from 
those of England, that, in the (quni<Mi <^ many, the same 
definition of a naTigable rirer cannot |Ht^ri j be a{^)Iied to 
both. Many of oar rivers, such as the Mississi|^ Ohio, 
Alleghany, and Sasqnehanna, are naiigaUe eTOi in tiieir 
natoral state by vessels iA omisideiaMe bnrthoi; and 
whether, if such rivers liad existed in En^and, the role 
of the CcHnmon Law might not have be»i different, may 
certainly admit of question. As to the extension of that 
law to the American rivers, judges ct the different States 
have held differ^it 0|Hnions. Massachusetts, Connecticut, 
and New York seem to be for the supposed English rule, 
that all fresh waters, not within the ebb and flow <tf tides, 
are not public rivers. On the contraiy, Pennsylvania and 
South Carolina hold that rule in^pplicaMe tothdr great 
rivers." 

§ 51. In South Carolina, the same view is tak»i in 
refo^aice to Ais subject. In the case of Cil«t t. Wad- 
UmgUmf the Court uses this language : ^ In En^and, it 
appears, that by the rules ct the Common Law no river 
is ooisidered navigaUe, except where the tide ebbs and 
flows. But that rule wiU not do in this State, whane our 
rivers are navigaUe several hundred miles above the flow* 
ing ct the tide.** 

§ 55. Hie Common Law, as usua% und^'stood, has also 
be^n repudialed in Tennessee. In El At t. Bmmu^ the 
SajHODC Court of Aat State says, ^ AH laws are, or ought 
to be, an adaptatiOQ <^ principles <^ action to die state and 

' Shimk r. Tke Pread»t, fcc^ of the Sckarikill Xai^ttin CoBpuT, 
4 &9«. & Bavle. 7S. 

> 2 BiBBer B. 47^. 

> 1 llcCard B. 540. Bat see lAK^dlloi^ «. WdD. 4 RklHHpfaB, €S ; 
Bostvri^ r. BookMtB H «C, Bn. 44Sw 

« €HiMpki«TsB.3M. SeealamSlmt r.Cbik^L«BMulSra^l2, 
v!kae tke vievs in the finMr esse seen to be 1 
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condition of a country, and its moral and social position. 
The Common Law, as we have hitherto had occasion to 
observe, consists of such principles, matured and estab- 
lished by the judges of England upon a fitness of things 
ascertained by observation and experience. There are 
many rules of action recognized in England as suitable, 
which it would be folly in the extreme in countries dif- 
ferently located to recognize as law ; and, in our opinion, 
this distinction between rivers navigable and not navigable, 
causing navigability td depend upon the ebbing and flowing 
of the tide, is one of them. The insular position of Great 
Britain, the short courses of her rivers, and the well-known 
fact, that there are none of them navigable above tide-waters, 
but for very small craft, well warrants the distinction there 
drawn by the Common Law. But very different is the situ- 
ation of the continental powers of Europe in this particular. 
Their streams are, many of them, large and long, and navi- 
gable to a great extent above tide-water ; and accordingly 
we find, that the Civil Law which regulates and governs 
those countries has adopted a very different rule as to what 
are, or are not, navigable streams ; and by it, all rivers, even 
above tide-water, provided they are navigable for ships and 
boats, are considered as public property. Now, these prin- 
ciples of the Common and Civil Law are not in conflict with 
one another ; but they are both right and proper for the 
countries to which they are made to apply. In England, 
there are no streams navigable above tide-water; but the 
reverse is true of the continent, and the end designed to be 
efiFected, both by the Common and Civil Law, upon this sub- 
ject, is identical, viz., that navigable rivers shall not become 
private property, but shall belong to the community at 
large. K the local situation of the continent of Europe 
required what was necessary to constitute a navigable river, 
and prevented its restriction to tide-water, much more so 
does that of our own country, and particularly the valley 
of the Mississippi. Our rivers are of immense extent and 

6 
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size, and navigable for thousands of miles above their 
mouths." 

§ 66. In Alabama, the Supreme Court has taken the 
same view of this subject ; and it is held to be very obvious, 
that in that State the question does not depend on the tide 
or fresh water, if the river has been expressly recognized as 
a public highway by the Federal and State governments, or 
even if it be of sufficient width and depth, and suited to the 
ordinary purposes of navigation.^ 

§ 57. In North Carolina, the Supreme Court has also 
adopted the same views. Mr. Justice Henderson, in dis- 
cussing the subject, says, " It is clear, that, by the rule 
adopted in England, navigable waters are distinguishable 
from others by the ebbing and flowing of the tides. But 
the rule is entirely inapplicable to our situation, arising 
from the great length of our rivers, extending far into the 
interior, and the sand-bars and other obstructions at their 
mouths. By that rule, Albemarle and Pamlico Sounds, 
which are inland seas, would not be deemed navigable 
waters, and would be the subject of private property. 
What general rule shall be adopted, this case does not 
require me to determine, were I competent to it. But 
I think it must be admitted, that a creek or river, such as 
this appears to be, wide and deep enough for a sea-vessel 
to navigate, and without any obstruction to navigation from 
its mouth to the ocean, and the limit of whose waters is not 
higher nor as high as the flowing of the tide upon our sea- 
coasts, is a navigable stream within the general rule. I 
therefore concur with the judge below, that the margin of 
the water was the boundary of the grant, and that the land 
covered by the water to the middle of the stream was not 
to be taken into computation in ascertaining the quantity." 
And Hall, J., in the same case, approving the foregoing, 
say^s, " By the law of England, generally speaking, waters 

» Bullock V. Wilson, 6 Porter (Ala.), 448. 
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only are considered to be navigable, where the tide ebbs and 
flows. I think that part of the English law is not applicable 
to the waters and streams of this State. But few of them 
could be marked by such a distinction. There can be no 
essential difference, for the purposes of navigation, whether 
the water be salt or fresh, or whether the tide regularly flow 
and ebb or not." ^ 

§ 58. In Michigan, Mr. Chancellor Manning says, " The 
complainants do not own either the bed or the banks of the 
river, below the point of obstruction. The bed of the stream 
is public property, and belongs to the State. This is the case 
with all meandered streams ; no part of them being included 
in the original survey ; and the Common Law doctrine 
u%que ad medium jilum aquce is not applicable to them. The 
public owns the bed of this class of rivers, and is not lim- 
ited in its rights to an easement or right of way only. So 
with regard to our lakes, or such parts of them as lie within 
the limits of the State. The proprietor of the adjacent shore 
has no property whatever in the land covered by the water 
of the lake." 2 

§ 59. These sound views, however, were not approved in 
a subsequent case by the Supreme Court of Michigan. In 
Lorman v. LenBon^ ih^ court held that the Common Law 
rule applied to the streams of Michigan. And in Rice v. 
Ruddiman^ the court further held, that the' ownership of land 
bordering upon Muskegon Lake carried with it the owner- 
ship of the land under the water so far out as it is suscepti- 
ble of beneficial private u^e, but subordinate to the public 
right of navigation, and the other rights incident thereto. 
Christiancy, J., says, " Whether the riparian ownership ex- 

* Wilson u. Forbes, 2 Devereux R. 34. See also Collins v, Benbury, 3 
Iredell R. 277, and Ingraham v, Threadgill, 3 Devereux, 59. 

* La Plaisance Bay Harbor Co. t?. The City of Monroe, Walker's 
Ch. R. 155. See also the case of Moore t;. Sandbome, 2 Mich. (Gibbs), 
619. 

» 8 Michigan R. 18. 

^ 1 American Law Register (U.S.), pp. 615-626; 10 Mich. 125. 
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tends to the centre of the lake, is a question not involved in 
this case : the only question being whether it extends to the 
place where the mill is erected, which is in the shallow water 
of the lake, some twenty-nine or thirty rods from the shore, 
on ground which is susceptible of beneficial private use and 
enjoyment as land. The real question is, whether the own- 
ership of section eighteen, bordering upon the lake, carries 
with it the ownership of the locu% in qito; not whether it ex- 
tends beyond, or whether its outward limits in the lake can 
be defined with precise accuracy. But if the water contin- 
ues so shallow as to render the lands ui^der it susceptible of 
beneficial private use to the centre line of this narrow lake, 
then I have no hesitation in saying, I think the riparian own- 
ership extends to such centre line, unless, indeed, there may 
be intervening islands which the government has shown an 
intention to reserve from the grant of the main land by sur- 
veying them as separate tracts, in which case the riparian 
ownership would extend only to the centre line between the 
island and the main land." Manning, J., dissenting, says, 
" To hold, for instance, that a deed of one acre of land, in a 
square form, bounded on one side by Lake Michigan, conveys, 
as incidents to the grant, a strip of land of the same width, 
extending forty or fifty miles into the lake, with the sole 
right in the grantee to fish in those waters covering the same, 
for the ownership of the bed of a stream carries with it this 
right, would be an anomaly so great that it would only need 
to be stated to be universally condemned." 

§ 60. In Iowa the subject has Been reviewed in an able and 
exhaustive opinion ; and the learned discussion of the whole 
subject may be profitably referred to by lall who may desire 
instruction on this subject, and are anxious to reconcile the 
contrary dicta and the discussion of them called forth. We 
quote at some length from Judge Woodward's opinion, for 
thq reason that his remarks are most pertinent. He states 
three propositions, which he deems established : (1) although 
the ebb and flow of the tide was, at Common Law, the most 
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usual test of navigability, yet it was not necessarily the only 
one ; (2) however the truth may be upon the above proposi- 
tion, that test is not applicable to the Mississippi River ; (3) 
the Common Law consequences of navigability attach to the 
legal navigability of the Mississippi. After a full review and 
discussion of the authorities relating to the first point, he 
says, " However the truth may be upon the first proposi- 
tion, the flow and reflow of the tide is not applicable to the 
Mississippi, as a test of its navigability. And, third, the 
Common Law consequences of navigability attach to the le- 
gal navigability of the Mississippi River. The arguments 
and authorities upon these two propositions being in a great 
measure identical, they must be considered together. The 
thought has been before suggested, that as a real and virtual 
test the tide is merely an arbitrary one, and is not supported 
by reason ; since many waters where the tide flows are not 
in fact navigable, and many where it does not flow are so. 
It is navigability in fact which forms the foundation of navi- 
gability in law ; and from the fact follows the appropriation 
to public use, and hence its publicity and legal navigability. 
It is true that this legality attaches to some waters which do 
not possess the requisite quality in fact, but it arises from 
their relation to the high seas and to admiralty, and from the 
difiiculty of making a hundred exceptions. It is impossible 
to bring the mind to an approval, when we attempt to apply 
to the rivers of this country, stretching up to three thou- 
sand miles in extent, flowing through or between numerous 
independent States, and bearing a commerce which competes 
with that of the ocean, a test which might be applicable 
to an island not so large as some two of our states ; and to 
streams whose greatest length was less than three hundred 
miles, and whose outlet and fountain, at the same time, could 
be within the same state jurisdiction. In England, or in 
Great Britain, the chief rivers are the Severn, Thames, Kent, 
Humber, and Mersey, the latter of which is about fifty, and 
the first about three hundred miles in length ; and of this 
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(the Severn) about one hundred miles consists of the Bristol 
channel. The world-renowned Thames^ has the diminutive 
proportions of two hundred miles ; and of even these lengths, 
not the whole is navigable. Thus it will be seen that the 
chief rivers of good old England range in extent with our 
Connecticut, Merrimac, Hudson, Alleghany, Monongahela, 
Cedar, Iowa, and Des Moines, and bear a proportion of one 
to twenty, when compared with the great rivers of this 
continent.'' ^ 

§ 61. We come now to the consideration of the decisions 
of the courts of the State of New York. The subject in 
that State has been discussed for many years, and finally, in 
the case of The People v. The Canal Apprauers^ the ques- 
tion has been put to rest, by repudiating the applicability of 
the supposed Common Law rule to the great inland rivers 
of New York. The first case in New York was that of 
Palmer v. Mulligan,^ and was an action on the case for 
damages, which the plaintiffs claimed to have sustained to 
their mill and dam, by the erection by the defendants of 
another mill above theirs, and thus diverting the water. 
At the locus in quo, there was neither flux nor reflux of the 
tide ; and Elliott, the counsel for plaintiffs, contended that it 
had been decided, in the case of The Fishery of the Banne^ 
that there are two kinds of rivers, navigable and not navi- 
gable ; the former extending as high as the sea ebbs and 
flows, and belonging to the king, and the latter being such 
where the sea does not ebb and flow, and belonging to the 
landholders on each side, and he contended that conse- 
quently the river changed its character at the point where 
the tide ceased to ebb and flow, and, although in fact it was 
navigable above that point, it ceased to be a navigable river 

* " The river of the ten thousand masts," as Macaulay says. 

' McManus v. Carmichael, 3 Iowa, 1-52. See also the case of Haight 
V. City of Keokuk, 4 Iowa, 212. 

« 33 New York (6 Tiffany) R. 472. 

* 3 Caines R. 807. 
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in the sense which made it belong to the king. Spencer, J., 
said, " Has not the Legislature granted islands above the 
site of these mills, and by that shown that they considered 
the Hudson to be a public river ? " The counsel for the 
defendants contended, that the Hudson, at the point in con- 
troversy, was a public river, it seeming to be conceded on 
both sides ; if it was, then the bed thereof belonged to the 
State. A verdict was had for defendants, and the Supreme 
Court refused to set it aside. In this case, Kent, Ch. J., 
held, that the Hudson, at the point in question, was a fresh 
river, not navigable in the Common Law sense of the term, 
for the tide does not ebb and flow at that place. 

§ 62. The case of Shaw v. Crawford'^ was an action for 
obstructing the Batterskill, a stream which had been used 
for thirty-six years previous for rafting. The defendants 
moved for a non-suit^ on the ground that the stream was not 
a public highway, and the court said that, according to the 
authority of Sir Matthew Hale, cited in Palmer v. Mulligan^ 
a river not navigable in the Common Law sense of the term, 
though the fee of it belongs to the owners of the adjoining 
banks, may be still liable to the public uses of rafting and 
boat-navigation, as a public highway ; and the court held, 
that the itser had been for a suflScient length of time to grow 
into a public right. 

§ 63. In The People v. Platt^ the question arose on an 
indictment against the defendant, for obstructing the river 
Saranac, in that State. The Saranac seems to be a rough 
and shallow stream, and not navigable for boats or rafts. 
The defendant owned the land on both sides of the river, 
and the question was as to his right to make and continue 
the dam. Spencer, Ch. J., said, that he was satisfied that 
the defendant has a complete and exclusive ownership of the 
Saranac, from its confluence with the lake, it being a con- 
ceded fact that the river is unnavigable for boats of any 
kind. 

' 10 Johns. R. 246. « 17 joh^s. R. 195. 
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§ 64. We now come to the case of Hooker v. Cummmg%} 
which is frequently referred to as an authority, indicating the 
supposed Common Law rule. In that case, the defendant 
was prosecuted for taking salmon out of the Salmon River, 
from the close of the plaintiff. The defendant, in his plea, 
alleged, that the Salmon River is a public and common navi- 
gable river, into which the sea or lake, called Lake Ontario, 
flows and reflows. To this plea, a demurrer was inter- 
posed ; and it was contended, in support of the demurrer, 
that, when the river is wholly fresh, it is wholly private 
property. And the Supreme Court held, that the principles 
of the Common Law had been recognized in PlatC% Case; 
that, in the case of a private river, that is, where it is a 
fresh-water river, in which the tide does not ebb and flow, 
and is not, therefore, an arm of the sea, he who owns the 
soil has, primdfacie^ the right of fishing ; and, if the soil on 
both sides be owned by an individual, he has the sole and 
exclusive right ; but if there are different proprietors on 
each side, they own, on their respective sides, ad filum 
medium aquxB. The Supreme Court, therefore, entirely 
ignore the fact of navigability or unnavigability in the 
solution of the question, and place their decision upon 
the sole ground, whether the waters of the stream be salt 
or fresh. If the waters of the stream be fresh, however 
large it be, and how extensively soever it be used by the 
public for the purpose of navigation, it is a private stream ; 
and the principles of the supposed Common Law rule, enun- 
ciated, as the court conceived, by Lord Hale, as applicable 
to the private fresh-water streams of the island of Great 
Britain, are to be adopted and applied to the great rivers 
and lakes of this country. 

§ 65. The next case, in point of time, is that of Ex parte 

Jennings,^ The canal appraisers had refused to award 

charges to the owners of the lands bordering on the Chit- 

tenango Creek, the waters of which were taken into the Erie 

> 20 Johns. R. 90. « 6 Cowen R. 518. 
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Canal for a feeder. Jennings claimed to be the owner of the 
bed of the creek, and, consequently, of its waters; and 
the Supreme Court held, that the Chittenango was not a 
navigable river, because the tide did not ebb and flow 
therein, and that consequently the proprietor of the ad- 
jacent land had the right to use the land and waters of the 
river, in any way not inconsistent with the public right of 
passage over it* The court said an opposite rule prevails 
in the construction of grants bounded on the margin of 
navigable rivers. By the term " navigable river," the law 
does not mean such as are navigable in common parlance. 
The smallest creek may be so, to a certain extent, as well as 
the largest river, without being legally a navigable stream. 
The term has, in law, a technical meaning, and applies to 
all streams, rivers, or arms of the sea, where the tide ebbs 
and flows. A public grant, bounded on the margin of such 
water, extends, by construction, no further tlian high- 
water mark, and leaves as to the rest an absolute proprie- 
tary interest in the public. Above the flow of the tide the 
river becomes private ; either absolutely so, or subject to 
the public riglit of way, according as it is a small or large 
stream. 

§ 66. At the same time, the same court granted a mandor 
mu% in the case of Ex parte Tlbbetts?- This latter case was 
taken to the Court of Errors, and is reported in 5th Wend. 
423. Notliing was definitely decided in that court at that 
time, as the case was disposed of wholly on the ground that 
the relator had failed to show title to the premises injured. 
Chancellor Walworth and Senator Allen maintained, how- 
ever, that the supposed rule of the Common Law prevailed 
in New York, that grants of land bounded on rivers and 
streams, above tide-water, extend usque adjUum ag^w^jand that 
not only the banks, but the bed of the rivers, and the islands 
therein, and the exclusive right of fishing, pass to the grantee, 
unless expressly reserved. Chancellor Walworth also held 

* 6 Cowen, 551. 
6 
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that the principle of the supposed Common Law, extending 
grants usque adjilum aqucB^i^ not sufl5ciently broad to embrace 
the large fresh-water lakes ; as to these, the local law assigns 
the shores down to the ordinary low-water mark to the ripa- 
rian owners, and the beds of the lakes, with the islands 
therein, to the public. Senator Beardsly, on the other hand, 
well remarked, " The rivers in England above tide, in point 
of fact, are not navigable, except for small crafts ; reasons, 
therefore, exist in that island for the Common Law rule which 
have no existence in this country. It is contrary to the fact 
to assert that our immense fresh-water rivers are not naviga- 
ble ; and it is matter of just exultation as well as benefit to 
the country, that in the United States we have rivers which 
above tide are navigable to a greater extent than would be 
the circumnavigation of the United Kingdoms of Great Brit- 
ain and Ireland. It is therefore preposterous to contend 
that the limited doctrines of the Common Law are applicar 
ble to the Mississippi, Ohio, Susquehanna, Niagara, and St. 
Lawrence." 

§ 67. In 1835, the case of Varich v. Smith'^ was decided 
by Vice-Chancellor Williams ; and he said, " We may con- 
sider it as settled in this State, that grants of land bounded 
on rivers and streams above tide-water, extend usque adjilum 
aquce^ and, if the stream is in point of fact navigable for 
boats or other crafts, the public have a right of passage, or 
an easement, and nothing more ; and the owner of the adjoin- 
ing land, or the land bounding on the bank or margin of the 
stream, has a right to use the land, and the water of 
the stream, in any way not inconsistent with the easement 
due to the public." 

§ 68. In the year 1836, the Case of Tibbetts came up again 
in the Court of Errors. Chancellor Walworth, in an ex- 
haustive and learned opinion, discussed the whole subject, 
and, though he argues in favor of the supposed Common Law, 
nevertheless says, " Considered in this light, is there any 

- 9 Paige (N.Y.) Ch. R. 547. 
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possible objection to the Common Law rule, even in regard 
to our largest rivers, which are wholly within this State, and 
above tide- water ? A diflFerent rule must probably prevail as 
to our large navigable lakes, which are merely inland seas, 
although there is neither ebb nor reflux of the tide ; and also 
as to those lakes and streams which form the natural bound- 
aries between us and a foreign nation. Lakes or standing 
waters, although susceptible of increase or decrease, were 
by the Civil Law always considered as limited in point of 
property, and therefore the heritors on the border were not 
entitled to the rights of increment.^ As to national bound- 
aries, Schmalz, in his Law of Nations, says, " Where the ter- 
ritory of a nation includes within its boundaries either rivers 
or lakes, all other nations recognize such waters as making 
part of the territory of that nation, and do not contest with 
the sovereign the right of possession thereof within his do- 
minions. If such waters, especially rivers, form the frontiers 
of different territories without any fixed agreement by treaty 
respecting the same, or any settled rights by possession, the 
custom is established as nature seems to indicate, that the 
respective jurisdictions of the bordering countries all extend 
to the middle of the stream, and that the right of naviga- 
tion is reciprocal on both sides of such jurisdictional line. 
The States thus bordering upon the stream may by treaty 
adopt as a boundary either the middle of the stream, or the 
whole of the river ; and in case there is no stipulation on 
the subject to the contrary, if the river, in the course of 
events, should naturally take another direction, the middle of 
the primitive bed of the river should still continue to form 
the frontier of the territories, as the inhabitants of a coun- 
try cannot change their character of citizens by the mere 
change of the course of a river." ^ There are national rea- 



* L. 12 De Acquir. Dom. Bi vet's Applic. 258. 

« Schmalz (Fr. ed. of 1828) by De Bohn, p. 143. See also Vattel, 
5 265-271. 
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sons, therefore, which perhaps require that neither the Comr 
mon Law right as to the extent of boundary, nor the Civil 
Law rule as to right of increment, should be applied to a 
river which forms the boundary between neighboring nations, 
so as to give constructively to an individual any right in the 
bed of the stream, or to the islands therein situated, where 
the sovereign power of the territory from which such grant 
proceeds shall not have expressed his will explicitly as to the 
extent of such grant. Li such a case, certainly, it would be 
highly improper to give a private heritor upon the banks of 
a navigable river forming the national boundary, a right to 
the bed of the river, by implication merely, which might in- 
duce him to make erections that would perhaps interfere 
with the right of navigation or passage, which ought to re- 
main common to the subjects of both nations. This princi- 
ple may perhaps account for the original adoption of the 
distinction found in the Common Law between the bed of 
the waters, or arms of the sea, which were originally consid- 
ered as the common highway of all nations, and therefore 
within the jurisdiction of the admirals, and the alveuB or 
bed of other navigable waters, which in England were always 
considered as a part of the national property, or as held of 
the Crown by the feudal tenure, and as being exclusively with- 
in the jurisdiction of England, and subject to the national 
sovereignty alone. Senator Beardsly, who delivered an 
opinion for reversing the judgment of the Supreme Court, 
held that the Common Law rule, which authorized the own- 
ers of shores of rivers in which the tide does not ebb or flow, 
to have adfilum aqucB^ is not applicable to the condition of 
New York in respect to its large navigable rivers, in which 
no tide ebbs or flows ; that from the acts of the government 
of New York, as well before as since the Revolution, in assert- 
ing the title of the public to islands and the beds of rivers, 
after granting the lands upon the shores of navigable rivers 
in which the tide does not ebb or flow, a strong presumption 
has been raised, that the supposed Common Law rule in this 
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respect has never been adopted ; that when lands in this state 
are granted by letters patent, bounding on navigable fresh- 
water rivers, and nothing appears from the terms of the grant 
that the government intended to part with the beds of the riv- 
ers, the patentees cannot take to the exclusion of the state, 
if the waters or beds of the rivers are wanted for public 
uses ; that in the construction of grants of land bounded on 
small and imnavigable streams, the owner of the banks takes 
ad mediwmfilum aquce^ as decided in Ex parte JennirigB. Sen- 
ator Tracy, who delivered another opinion, says, " In a gen- 
eral sense, it may be true that the discoverers and first settlers 
of a new country are to be supposed to transplant and estab- 
lish in it the laws and customs of their fatherland ; but this 
supposition reaches only such laws and customs as are adapt- 
ed to their new condition, at any rate, cannot be extended 
to those which are entirely inconsistent with it. * * * In 
view of these undoubted facts, it is utterly incredible, that, 
when they surveyed the magnificent rivers which a bountiful 
Providence had provided, as if for the very purpose of unit- 
ing by the strong bands of commercial intercourse their 
wide-spread possessions, they could imagine that gifts which 
from their nature and extent were capable not only of 
being enjoyed by all, but of supplying the wants of all, 
should, by a misapplication of a principle utterly unsuited to 
the subject to which it was applied, be made the exclusive 
property of the few. The rivers Niagara and St. Lawrence, 
for instance, are acknowledged to be public rivers in every 
sense, as much as if they were arms of the sea into which the 
tide flowed. The reasons of the rule laid down by Lord Hale, 
when weighed against these considerations which it seems to 
me should determine a rule for this country, are as dissimi- 
lar and disproportionate as the rills of an island, when con- 
trasted with the expanded lakes and magnificent fivers of a 
continent." ^ 

> The Canal Appraisers v. The People, &c., 17 Wend. R. 622. 
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§ 69. The next case worthy of attention is that of Starr 
V. Child} In this case the Supreme Court of New York 
again asserted the supposed Common Law doctrine, not, how- 
ever, unanimously. Bronson, Justice, took a diflferent view 
of this subject, and said, " In England a rule of evidence 
has been adopted, which, although it recognized the doctrine, 
does not always give it complete practical eflFect. By the 
Common Law, the flow and reflow of the tide is the criterion 
for determining what rivers are public. This rule is open to 
the double objection, that it includes some streams which are 
not in fact navigable, and which consequently might well be 
the subject of individual ownership ; and it excludes other 
streams, which are in fact navigable, and which in every well- 
regulated State should be public. Although the ebb and flow 
of the tide furnishes an imperfect standard for determining 
what rivers are navigable, it nevertheless approximates the 
truth, and may answer very well in the island of Great Brit- 
ain, for which the rule was made. But such a standard is 
quite wide of the mark, when applied to the great fresh- 
water rivers of this continent, and would never have been 
thought of here if we had not found the rule ready-made to 
our hands. Now, I think no doctrine better settled than that 
such portions of the law of England as are not adapted to 
our condition form no part of the law of this State. This 
exception includes not only such laws as are inconsistent 
with the spirit of our institutions, but such as were framed 
with special reference to the physical conditions of a country 
differing from our own. It is contrary to the spirit of the 
Common Law itself, to apply a rule founded on a particular 
reason, to a case where that reason utterly fails. CeBsante 
ratione legis^ ceasat ipsa lex.^^ 

§ 70. We come now to the case of The Commissioners of 
the Canal Fund v. Kempshall? Much stress is usually laid 
on this case, as showing that the supposed Common Law 

» 22 Wend. 149. « 26 Wend. 404. 
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rule is recognized in New .York. The only reported 
opinion in this case is that of Senator Verplanck. The 
proceeding was to recover damages for the interruption, 
by the agents of the State, of the water of the Genesee 
River, which supplies defendant's mills on the bank. Such 
interruptions were caused by the erection, by the State of 
New York, of an aqueduct across the river, and the de^ 
fendant's mills were provided with water from a raceway, 
supplied with water by means of a dam across the Genesee 
River, at the distance of thirty or forty rods above the aque- 
duct. About four rods below the dam commences a fall of 
fourteen to fifteen feet, followed by a succession of rapids 
extending 160 rods to a fall of 96 feet, which distance is never 
navigable, except that logs were occasionally floated to a saw- 
mill. From this last-mentioned fall, there is a succession of 
rapids and falls for the distance of about three miles, below 
which the river is navigable for several miles to Lake 
Ontario. It is also navigable, and has been used for the 
navigation of boats and river craft above the dam to the 
distance of upwards of forty miles. 

§ 71. Senator Verplanck, in his opinion, states the rule 
of the supposed Common Law, as he understands it, to 
be, that, as to all fresh- water rivers above the tide, they are 
presumed to be private property, and, in absence of any 
other right, the title thereof is always held to be in the 
owners of the banks, who are considered the grantees of 
the soil of the river-beds, and of the use of the waters to 
the middle of the stream. Such property in small and 
wholly imnavigable rivers is strictly private and exclusive. 
He then proceeds to enforce those views at considerable 
length, and regards the main question still open, notwith- 
standing the Tibbetts Case; and he could not regard that 
case as an authority beyond the peculiar case of the Mo- 
hawk. As to that river, he concedes it to be an authoritative 
decision, and settling a contrary doctrine. But the learned 
Senator then proceeds to show^that the defendant had a 
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grant from the State of the ulveitSj or the bed of the river, 
and was therefore the owner of the waters flowing in the 
stream. He says, " Here; I conceive, is the evidence of a 
positive grant, such as would have conveyed a fee in the 
bed of the Hudson at Poughkeepsie, and a property in the 
use of its waters there, subject only to the uses of com- 
merce and navigation." 

§ 72. In Starr v. Child^ which was carried into the Court 
of Errors, the learned Chancellor fell into the error of sup- 
posing, that the Case of Tibbetts had been overruled by the 
more recent Case of Kempshall^ and the supposed Common 
Law rule maintained. He says : " The judgment of the 
Supreme Court in favor of the riparian proprietor was 
unanimously sustained." True it is, the rights of the 
riparian proprietor were sustained, but not on the ground 
of the supposed Common Law rule as to the construction 
of conveyances of land bounded by or upon a river or 
stream above tide-water. Mr. Angell, the learned author 
on " Watercourses " 2 has been misled by the remarks of 
the Chancellor, in the case of Starr v. Child, as to the extent 
of the decision of the court in the Case of Kempshall. The 
learned author alluded to says, that the courts in some of 
the States have adjudged the Common Law, so far as it 
recognizes the distinction that the right of property in 
navigable streams is governed by the circumstance, whether 
the tide ebbs and flows therein, as inapplicable to our large 
fresh-water rivers, and that .these rivers, without reference 
to the flow and ebb of the tide, do not belong to the own- 
ers of the land adjacent, and that they have not the 
property in the soil under the water, and the consequent 
exclusive right of fishing usque ad filum aquce, or to the 
middle of the river ; or, in other words, those rivers are to 
be deemed not merely " highways," but " navigable." He 
then proceeds to discuss the various decisions in New York 

M Hill R. 869. ' Angell on Watercourses, § 546. 
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already adverted to, and then adds, " But all of doubt or 
uncertainty upon the subject in New York, if any remained, 
was removed by the decision of the Court of Errors, in the 
Ca%e of Kempshail, in which the judgment of the Supreme 
Court, in favor of the riparian owners, was unanimously 
approved." And in adverting to these remarks, Davies, J., 
in the case of The People v. The Canal Appraisers^ says, " It 
is submitted, with the entire confidence, that nothing was 
decided in the Kempshall Case bearing on the question 
under consideration, and that no point therein ruled, im- 
paired or weakened the force of the Case of Tihbetts.^^ 

§ 73. In Furman v. The City of New York^ the Superior 
Court of New York said, " It is, however, well settled, we 
think, that, by the Common Law, the king is seized in fee 
of all lands under the navigable waters of his realm, and 
entitled to grant and convey them. He has the property 
tarn aqiuB quam soli^ and in all profits in the sea and in all 
navigable rivers ; so the property of the soil in all rivers, 
which have the flux and reflux of the sea, belongs- to the 
king, and not to the lord of the manor adjoining, without 
grant or prescription. But by grant or prescription, a sub- 
ject may have the interest in the water and soil of navigable 
rivers, as the city of London has the soil and the property 
of the river Thames by grants." 

§ 74. And this brings us to the great case of The People 
V. The Canal Appraisers^ which was decided in 1866, and 
must permanently put this question to rest in New York. 
The decision by Judge Davies is a very able and learned 
exposition of the law. All the cases bearing on the subject 
are discussed, and especially the decision of Judge Wood- 
ward, in the case of McManus v. Carmichael^ cited with 
approbation. The case arose on a proceeding by manda- 
mus to compel the Canal Appraisers to assess and appraise 
the damages, which the relator had sustained, by the use 

' ZZ New York (6 Tiffany), 486. » 5 Sfi^ndf. Z^. 

» ZZ New York (6 Tiffany), 461-50a 
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and diversion of the waters of the Mohawk River, at Little 
Palls, for the purpose of the Brie Canal. The learned judge, 
in rendering a decision against the petitioner, says : " We 
have now ascertained the doctrine of the Common Law, and 
that of the Civil Law, upon the subject now under considera- 
tion, and have traced the same to their respective sources. 
We have seen, in applying the principles of the Common Law 
to the waters of this continent, how great has been the 
embarrassment of the courts and judges and text writers ; 
how variant have been the conclusions reached by them, 
and how contradictory and unsatisfactory have been the 
reasons for the results arrived at. We cannot fail to see, 
that the doctrine of the Civil Law, as applicable to the navi- 
gable waters of this State, Was early adopted by the Legisla- 
ture in the organization of a commission to make grants of 
land under the waters of the navigable rivers and lakes 
embraced within its territory, and the continuous use of 
this power down to the present time, and in the grants 
of land under these waters made by the State itself. It is 
certainly to be regretted, that this doctrine, thus solemnly 
recognized by the legislative authority of the State, and 
which has received the sanction of some of the most learned 
and able judges of our country, should have been discredited 
by our courts, and its applicability to our waters denied. 
This result was supposed inevitable by the adoption here 
of the Common Law, and with it the definition of navigable 
rivers, as the same was understood and applied in reference 
to those of the island of Great Britain. It is believed, that 
it has been shown from principle and authority, that such 
definitions were wholly inappropriate to our physical con- 
dition, and to the express policy of the State as indicated 
by its legislation. We have examined the judicial discus- ' 
sion of this doctrine, culminating in the decision by the 
court of ultimate appeal in this State, repudiating its appli- 
cability to the rivers of this State, and establishing the 
better doctrine of the Civil Law. It certainly is not too 
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strong an expression to say, that the decision of the Court 
of Errors in the TibbetU Case was universally, among judges 
and the profession, regarded as settling the law, until the 
appearance of the decision of the same court in KempshalVs 
Case in 26 Wend. That I dp not place an incorrect esti- 
mate upon the decision in 17 Wend., I quote a note of 
Chancellor Kent.^ He says, ' In the case of The Canal 
Appraisers v. The People^ the judgment of the Supreme 
Court of New York in 13 Wend. 356, was reversed, and 
the right of the State over waters above the flow of the sea 
for all public purposes, in derogation of individual rights, 
was declared. All rivers, in fact, navigable, were deemed 
public rivers and subservient to public uses.' It is true, 
that the learned commentator considers this case to have 
been overruled in the subsequent Case of Kempshall in 26 
Wend.; but, for the reason already given, it is submitted 
with confidence, that this is a misapprehension, and that 
the latter case might well have been decided without in- 
fringing the doctrine of the Tibbetts Case in 17 Wend., on 
the ground taken in the opinion, that there was evidence of 
a positive grant, such as would convey the fee of the bed of a 
navigable river, where the tide ebbed and flowed. Such 
being the fact in that case, it beyond all dispute carried 
the case in favor of Kempshall^ and rendered not only 
wholly unnecessary, but improper, any disturbance of the 
doctrine as settled and declared in 17 Wend. I am com- 
pelled, therefore, to regard the principle there enunciated 
as the settled law of this State ; and I have the less hesita- 
tion in so doing, as I believe that doctrine to be sound and 
impregnable, and in accordance with the expressed will of 
the legislation, and the early and uniform practice of the 
State, and the better decisions of the courts of this State, 
and of other States of the United States." 
§ 76. While the struggle in the original States was still 

* Kent's Com. vol. iii. § 427, note e, 

• 13 Wendell, 355. 
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undecided, and Massachusetts, Connecticut, and New Hamp- 
shire adhered to what was considered the Common Law, and 
in New York the decisions were conflicting, and while in 
Pennsylvania, North Carolina, and South Carolina the so- 
called Common Law doctrine was repudiated, the Supreme 
Court of Ohio, in the case of Q-aviVs Administrators v. Cham- 
lers^ gave its support to the doctrine, and absurdly enunciated 
as law, that, although the United States bounded all land sold 
on the top of the bank, and all but expressly excepted the 
Sandusky River, nevertheless the owners of such lands, so 
bounded, held ad medium filum aqace. And in subsequent 
cases in Ohio, it was held to be the rule, that grants of 
land adjoining rivers, unless the words of the grant ex- 
clude such an inference, go to the centre of the river. The 
implication is always in favor of the extension. But if the 
words of a grant expressly limit it to the edge of the stream, 
low-water mark is the boundary line.^ 

§ 76. But by far one of the strongest cases, that has thus 
far been decided in favor of applying the supposed Common 
Law doctrine to our great inland waters, is Middleton v. 
Pritchard et aL^ in Illinois. This case was well argued, and 
in the Circuit Court, Breese, J., held, that a purchaser of 
land from the United States on the Mississippi River held to 
high-water mark only, thus adopting the rule that the river 
must be regarded as navigable in the highest and broadest 
sense. It is matter of astonishment truly, that this view 
was then not sustained. Certainly the Mississippi is a 
navigable stream ; and to apply to that river the circum- 
scribed and limited doctrines applicable to the petty streams 
of England, is contrary to reason. The then Supreme 
Court, however, although the broad and philosophic views 

» 3 Ohio, 495. 

* M'CuUoch r. Aten, 2 Ohio, 807; Hopkins t>. Kent, 9 Ohio, 18; Ben- 
ner r. Platter, 6 Ohio, 504 ; Lamb v, Kicketts, 11 Ohio, 311 ; Cowper r. 
Hall, 5 Ohio, 320 ; Blanchard v. Porter, 11 Ohio, 138. 

» 3 Scam. 510. 



Digitized by VjOOQIC 



NAVIGABLE RIVERS IN THE UNITED STATES. .63 

of Mr. Chief-Justice Tilghman, of Pennsylvania, in the 
case of Canon v. Blazer^ was before it, seems to have been 
unable to emancipate itself from the fetters of the supposed 
Common Law rule, and pronounced the Mississippi not navi- 
gable in law, subject, however, to the easement of the public. 
Scates, J., said, " At Common Law only arms of the sea, 
and streams where the tide ebbs and flows, are deemed navi- 
gable. Streams above tide-waters, although navigable in 
fact at all times, or in freshets, were not deemed navigable in 
law. To these, riparian proprietors, bounded on or by the 
river, could acquire exclusive ownership in the soil, water, 
and fishery, to the middle thread of the current, subject, how- 
ever, to the public easement of navigation." The learned 
judge then asks the question whether this Common Law 
principle should be applied to the Mississippi, Ohio, Illinois, 
and Wabash Rivers, and decides th^ question affirmatively, 
thus declaring that rivers navigable from time immemo- 
rial, and navigated ever since the settlement of the coun- 
try, and declared navigable by the ordinance of 1787, the 
act of 1796, and numerous treaties with Spain, France, and 
England, not navigable in law. 

§ 77. In a subsequent case in Illinois, the case of The Peo- 
ple V. Oity of St. Louis^ Caton, J., however, remarks, " Al- 
though the Mississippi River is not what is termed by the 
Common Law a navigable stream, yet it is so in fact, and 
has been declared so, and recognized as such, by numerous 
treaties and many public laws." Again, in the case of Seor 
man et al. v. Smithy Walker, J., in discussing the true bound- 
ary of grants of land on the lakes, says, "This record 
presents the question as to what answers the call of Lake 
Michigan as a boundary line in the various deeds in a claim 
of title, held by the plaintifi* below. If high-water mark is 
the point at which his land terminates, then this judgment 
should be reversed ; but if, on the contrary, the line where 

» 2 Binney, 475. » 6 Gilman. ^ 24 Illinois, 628. 
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the water usually stands when unaflfected by storms and 
other disturbing causes, is the boundary, then the judgment 
must be affirmed. The question of which was the true line, 
was alone discussed iipon the argument. The great lakes 
of the North present questions affecting riparian rights, that 
are different from those arising under boundaries on the sea, 
upon rivers or running streams. They have neither appre- 
ciable tides nor current, nor are they affected like running 
streams by rises and falls produced by a wet or dry season. 
Yet the rules that govern boundaries on the ocean govern 
this case.'' There can be, then, no doubt that in Illinois, first, 
the riparian owners on the lakes hold only to ordinary high- 
water mark ; and, second, that the Mississippi under the 
decision in 5th Oilman is regarded as a navigable river. 

§ 78. In Mississippi the Supreme Court, in the case of Mor- 
gan et al. v. Reading^ also assert the applicability of the sup- 
posed Common Law to the Mississippi River. The action 
was brought by the owner of a fractional section for the use 
and occupation of his land on the Mississippi River, between 
high and low water marks, by the defendant. The defence 
set up was that the plaintiff only owned to high-water mark. 
The court decided the defence not a good one, and the plain- 
tiff recovered. The only point before the court was whether 
the plaintiff could recover for the use of the land by the 
defendant, between high and low water marks. The court, 
however, went over the whole ground, and Sharkey, J., ap- 
plies to the Mississippi the supposed Common Law, with all 
its legitimate and logical consequences. 

In a recent case this position has been re-affirmed ; ^ and 
Judge Harris seeks to place the foundation of the dis- 
tinction between navigable rivers and those not navi- 
gable on a novel ground. He says, " And, fivBt^ it is to be 
remarked, that, when the term navigable is used by the 



' 3 Smedes & Marshall, 366. 

* Magnolia v. Marshall, 39 Miss. R. 110-136. 
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Common Law writers in this connection, it has reference to 
the right which all nations have of navigating the ocean and 
its arms as common highways of mutual intercourse and 
commerce, over which no people or nation has a right of 
property. It has no reference to capacity for navigation. 
While many of our rivers lying in the interior, and wholly 
within the jurisdiction of the State, are capable of naviga- 
tion, they are not ' navigable ' for all the world, except by 
the permission of the sovereign having jurisdiction over 
them. Foreign nations — strangers — have no right to use 
them against our will. # 

" Tlie air, running water, the sea, and, consequently, the 
shores of the sea, by the laws of nature and of nations, are 
common to all mankind. No man is prohibited from ap- 
proaching the seashore, therefore, while he abstains from 
damaging farms, <&c., which are not in common as is the 



sea, 



1 



" The ocean does not admit of property therein. It is not 
capable of occupancy. It has no boundaries. It is not con- 
tained in shores, for it encompasses the land (continents 
and islands), and is not encompassed by it. It is, therefore, 
incapable of appropriation.^ 

" Second^ it is to be remembered, that the territory of a 
State only includes the lakes, seas, rivers, &c., entirely 
enclosed within its limits,^ or that a State cannot grant what 
it does not own. 

" The jurisdiction possessed by one nation over sounds, 
straits, and other arms of the sea leading through its own 
territory to that of another, or to other seas, common to all 
nations, does not exclude others from the right of innocent 
passage through these communications.* The same prin- 

* Coop. Justinian, p. 67, § 1. 

* Rutherforth's Inst, of Natural Law, chap. 5, §§ 1, 2, pp. 38-89 ; 
Grotius, book ii. §§ 3, 7 ; Vattel, Law of Nations, pp. 124-126. 

^ Wheaton's International Law, § 192. 

* Vattel's Law of Nations, book ii. pp. 180, 181 ; Wheaton's Inter- 
national Law, § 193. 
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ciple extends to rivers flowing from one State into another. 
But this right of navigation for commercial purposes, intra- 
territorially, or the right of innocent passage, as it is called, 
is an imperfect right, of which each State must judge for 
itself. The right of navigation, and the right to moor 
vessels to the banks to load and unload, to land in case of 
distress, or for other necessary purposes, as incident to such 
innocent passage, are all imperfect rights in their nature, 
and the mutual convenience of both parties must be con- 
sulted in their exercise.^ But the case of rivers and waters, 
which ate wholly intra-territorial, which rise and debouch 
altogether within the limits of the State, are not to be con- 
founded with waters flowing through the State from other 
States, or discharging themselves in other States. While 
the right of navigation in the former case depends exclu- 
sively on the will of the local sovereign, in the latter the 
right of navigation is one, as we have just seen, to be exer- 
cised according to the mutual convenience of the parties.^ 
The shores of the sea belong to the adjacent nation or sov- 
ereign, subject to the public right of free navigation. They 
are common to all mankind, in regard to their innocent use, 
as for navigation in commerce, &c. 

" Ports and harbors are manifestly an appendage to, and 
even a part of, the country, and, consequently, are the prop- 
erty of the nation. 

" So bays, whose entrance can be defended, may be pos- 
sessed, and rendered subject to the laws of the sover- 
eign.3 

" And so, as between nations, where an arm of the sea or a 
river is the boundary between them, if the original right of 
jurisdiction is in neither, and there is no agreement respect- 
ing it, each holds to the middle of the stream, while the 

* Wheat. International Law, §§ 194, 195; Vattel's Law of Nations, 
p. 129, §§ 290-293. 

* Wheat. International Law, § 200. 

3 VattePs Law of Nations, p. 129, §§ 290-292. 
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public easement on right of innocent use still remains un- 
disturbed thereby.^ 

" It is evident, therefore, that the term ' navigable,' as 
used by the Common Law writers, was borrowed from the 
law of nations, and has reference to the right of free navi- 
gation of the ocean, and the arms of the sea, not mare 
clwasum^ over which no nation has exclusive ownership. It 
has reference to the great admitted right of navigation, 
with all its necessary incidents, resulting from the common 
property which all nations have in the sea, and its great 
arms and shores, without hindrance therefrom bj grants 
extending beyond high-water mark. Beyond this, no nation 
has exclusive territorial property; though it has jurisdic- 
tion, civil and criminal, for the protection and preservation 
of the rights of its citizens, and power to establish ports and 
harbors and police regulations for the protection of com- 
merce. It has reference to the usage of civilized nations, 
extending the right as far as the tide ebbs and flows ; sub- 
ject, however, as we have already seen, in this respect, to 
the will of the local government within whose dominion 
such right may be exercised." 

This reasoning in all essential particulars is fallacious. 
(1) It is not true, that a nation may not possess an 
exclusive property in the sea, for any nation powerful 
enough to do so may appropriate the dominion over it, and 
forbid other nations from fishing or navigating it, as well as 
in a great river .^ (2) The shores of the sea are not subject 
to an easement of all nations, for it is a well-settled princi- 
ple, that a nation may prohibit the ships of any other nation 
from approaching its shores. " In England," says. Black- 
stone, " it hath always been holden, that the king is the lord 

* Angell on Tide -Waters, p. 7; Vatters Law of Nations, book i. 
chap. 22, §§ 266, 274 ; The Schooner Fame, 3 Mason Ct. C. R. 147. 

* See Vattel's Law of Nations, § 280. A nation may acquire an exclu- 
sive right to navigate a particular sea by treaty. Grotius de J. et P., lib. 
2, cap. 3, § 15. 

8 
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of the whole seashore, and particularly is the guardian of 
the ports and havens, which are inlets and gates of the 
realm ; and therefore, so early as the reign of King John, 
we find ships seized by the king's officers for putting in at 
a place that was not a port."^ This passage shows con- 
clusiyely, that the easement of all nations on the English 
seashore was never recognized by the English king or the 
English parliament, nor, as we confidently assert, by the 
English courts. (3) While the right to pass through straits 
connecting two seas is, as Vattel says, '' a remnant of the 
primiti\re liberty enjoyed by all mankind," and no nation 
can refuse another passage, provided the passage be inno- 
cent ; yet this principle of International Law cannot furnish 
any light in a discussion of the rights of the riparian pro- 
prietor on the Mississippi; for private individuals do not 
own the straits of the ocean, or the shores thereof, nor can 
they interfere with or collect toll from passing and distressed 
vessels, and such as anchor along the shore, without express 
authority of the sovereign through whose dominion the 
strait may pass. If this principle has any bearing on the 
subject at all, since the Mississippi may be regarded as a 
great strait by which the people of many dififerent States 
reach the ocean, it would tend to show, that no one, except 
the sovereign power, could interfere with, or exact toll from, 
navigators of other States, landing on its shores. 

The position, therefore, that the term navigable at Com- 
mon Law had reference only to such waters as were by 
the law of nations free to all mankind, and not to the 
capacity of the stream, must be regarded as purely imagi- 
nary, a^id as not supported by the history of the Common 
Law or one single authoritative case. 

But the learned judge in this case further says, " In the 

^ 1 Black. Com. 264, side-paging. See also 1 Knapp's R. 47 ; 
Blundell v. Catterall, 5 Bar. & Aid. 268 ; The King v. Lord Yar- 
boroughy 8 Bar. & Ores. 91, and 1 Bow's Appeal Cases, new series, 
178. 
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construction of grants of land made to the citizen, and 
bounded on these fresh-water streams, over which the sov- 
ereign had exclusive title and jurisdiction, there could be 
no question of the right of the sovereign to part with the 
title of the soil to the grantee. It became, therefore, a 
mere question of intention. The Courts of Common Law, 
applying to these deeds or grants the ordinary rules of con- 
struction, in cases of doubt construed the grant most 
strongly in favor of the grantee ; and, upon the further pre- 
sumption that the grantor in parting with his land on both 
sides of a watercourse, whether capable of navigation or 
not, could scarcely have intended, without express clause to 
that effect, to reserve the watercourse to himself, have 
held with unvarying uniformity in England, from the earli- 
est period down to the present day, that such grants, bounded 
on or by or at such watercourse, conveyed to the respective 
riparian grantees the right of soil and the use of the water 
(subject to ihQ juB pvblicum) usque adjUum aqucB.'^^ 

The positions assumed in this passage of the opinion are 
also erroneous. (1) We have seen, that the right of the 
sovereign, under the Common Law, to the seashore, as a 
part of the realm, is clear ; and an argument based upon 
the hypothesis, that the title of the sovereign to the bed of 
a river is undoubted, while doubtful as to the seashore," and 
the inference that the sovereign therefore disposed of the 
bed of the river, although no express grant is shown, is 
entirely ideal. We may remark, that in England the sover- 
eign has from time immemorial granted parts of the sesr 
shore to individuals.^ (2) While it may be true, that, in 
England, grants have been construed so as to go to the 
centre of the stream when bounded by the stream, it must 
be remembered, that the streams, at the time such a con- 
struction was placed upon grants, were not navigable in 

* See Woolrych on Waters, pp. 483-456, where the right of the 
crown to the seashore in England is fully, elaborately, and learnedly dis- 
cussed. 
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fact, and the interest of the public had not attached prior 
to the grant from the sovereign. (3) The position that 
grants from the government are most strongly construed in 
favor of the grantee, which the learned judge announces to 
be law, we respectfully submit, is a great error .^ (4) Espe- 
cially, however, is this so, in the States carved out of the 
territories of the Union. In such States, all lands sold by 
the government are bounded by mathematical lines, and 
these lines clearly limit the rights of the purchaser.^ 
(6) To the position, that the public could scarcely have in- 
tended to reserve the stream, without an express clause, it 
may be replied,. that by the statutes of the United States, 
discussed in a subsequent chapter of this work,^ navigable 
rivers are declared public highways ; and streams, and the 
beds thereof, not navigable, are declared to belong to the 
opposite shoreholders in common, — thus cutting up by 
the roots the supposed Common Law rule carrying the 
rights of riparian owners, usque ad filum aquce. 

§ 79. Li Indiana, the Common Law has not been recog- 
nized. In Mr. AngelPs work on " Watercourses,"* the case 
of Cox V. The State ^ is cited as authority for the doctrine 
that navigable streams or rivers, in the Common Law sense, 
are those only in which the tide ebbs and flows. A careful 
examination of that case will show that it does not warrant 
such a construction. In the opinion of the court, it is said 
that it had been contended that the owner of the banks of 
the river is, by the Common Law, the owner of the river, 
and has a right to occupy and use it in any manner he pleases 
for his own benefit. In support of this position, the court 
was referred to the treatise De Jure MarU^ and the case of 
The People v. Platt.^ The court, however, say, " We have 
carefully examined the authorities, and think they do not es- 

* Charles River Bridge v, Warren Bridge, 11 Peters, 644. 

* See chap, vi., posU ' See chap, iv., post, 

* Angell on Watercourses, § 547. 

* 8 Blackf. 193. • 17 Johns. 195. 
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tablish the principle contended for. The case against Piatt 
is not, as to matter of fact, in point. In that case the river 
had beejn surveyed and sold as land. There was no reserva- 
tion or deduction of the bed of the stream ; the whole was 
computed as land, and sold as so many acres ; the lines of 
the survey crossed the river, and the government patent cov- 
ered the whole survey, including the river. The stream, in 
every sense of the word, was private property, not only in 
proprietary and ownership, but also in use not a common 
passage for the public." The court proceeds to discuss the 
rules of the Common Law as laid down in Be Jure Maris^ 
and then says, " The doctrines of the Civil Law were more 
uniform, and the rights of all riparian proprietors were the 
same, as it respected the ownership of navigable streams. 
There was no difference made between those navigable 
streams where the tide did not ebb and flow, and those where 
it did. The exclusive right of the owner of the bank ex- 
tended only to high-water mark ; and the bank below high- 
water mark, and the whole bed of the stream belonged ex- 
clusively to the public, and no obstruction or diversion of 
the water was permitted. The principles of the Common 
Law have been recognized in eight or ten of the States ; but 
in several others the principles of the Civil Law, to a very 
considerable extent, have been adopted. In this State, 
neither the principles of the Common or Civil Law have as 
yet received any judicial sanction." 

§ 80. In Maine, the supposed Common Law doctrine has 
been asserted repeatedly ; and it is held in that State, that 
there is a distinction between navigable rivers, technically 
so called, and rivers which have sufficient capacity* to float 
boats, rafts, and logs, and are subjected to the servitude of 
the public, and which are therefore denominated public 
highways.^ 

1 Berry t?. Carle, 3 Me. 369 ; Spring v. Russell, 7 Me. 273 ; Brown t?. 
Cbadbourn, 31 Me. 9 ; Enox ». Chaloner, 42 Me. 150 ; Strout v, Millbridge 
Co., 46 Me. 76. And see also the Maine case, Veazie v» Dwinel, reported 
in 3 American Law Reg. pp. 715-728, and Redfield's note to that case. 
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§ 81. In Virginia,^ in New Hampshire,^ in Connecticut,' 
in Massachusetts,* and in Vermont,^ the Common Law rule 
has been repeatedly reicognized ; but the streams in those 
States are principally tide-water streams, and the subject has 
not been investigated with the thoroughness which charac- 
terizes the decisions of the courts where the rivers are not 
tidal, and where the subject is of a vast and growing 
importance. 

§ 82. We come now to two cases decided by Mr. Justice 
McLean, and reported in his Reports. In the case of Sponr 
ner v. McOonnell et al.,^ the court held, " It is insisted that 
the Maumee River above the falls is not embraced by the 
compact ; that by the Common Law rivers were only held 
to be navigable as far as the tide ebbed and flowed ; and that 
by analogy this principle may be applied in this country to 
a river, so far as its navigation is continuous, but no further ; 
that in this river the obstructions of the falls of the Mau- 
mee must terminate its navigableness. If this position be 
correct, the navigation of the St. Lawrence, and the waters 
connected with it, terminate at the falls of Niagara ; and if 
the same rule were applied to our rivers generally, it would 
do violence to the common understanding of the country, 
and contradict the daily demonstrations which are every- 
where witnessed. In England, where the Common Law rule 
on this subject prevails, the rivers are of no great length ; 
and they are not in fact navigable above the flowing of the 
tide. Neither this rule, nor any principle drawn from it, has 
been applied in this country. Obstructions do often occur 
on navigable rivers, without changing their character ; and 

^ Hays V, Bowman, 1 Rand. 417 ; Mead v. Haynes, 3 Rand. 33. 

* Scott V. Wilson, 3 New Hamp. 321 ; Claremont v, Carlton, 2 New 
Hamp. 369 ; The State v, Gilmanton, 9 New Hamp. 461. 

^ Chapman v. Kimball, 9 Conn. 38. 

* The Commonwealth v. Chapin, 5 Pick. 199. But in Ingraham et al. 
V, Wilkinson et cd., 4 Pick. 268, it was doubted whether the Common Law 
rule was applicable to the rivers in that State. 

* Newton v. Eddy, 23 Vermont, 319. 

* 1 McLean, 350. 
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where a river like the Maumee affords a continuous naviga- 
tion for steamboats one hundred and twenty miles above an 
obstruction two-thirds of the year, it must be held navigable 
within the meaning of the compact." 

§ 83. The next case is that of Bowman^ s Devisees et al, v. 
Wathen et ah ^ In that case Judge McLean says, " We 
apprehend, that the Common Law doctrine as to the naviga- 
bleness of streams, can have no application in this country ; 
and that the fact of navigableness does in no respect de- 
pend upon the ebb alid flow of the tide. Where a stream, 
which is clearly not navigable, forms the boundaries of pro- 
prietors on each side of it, under the Common Law, each 
may claim to the middle of the stream. But this cannot 
be exercised to the injury of other rights of the same 
nature. On navigable streams, the riparian right, we sup- 
pose, cannot extend generally beyond high-water mark. 
For certain purposes, such as the erection of wharves and 
other structures, for the convenience of commerce, and 
which do not obstruct the navigation of the river, it may 
be exercised beyond this limit. But in the present case 
this inquiry is not important. It is enough to know, that 
the riparian right on the Ohio River extends to the water, 
and that no supervening right over any part of this space 
can be exercised or maintained without the consent of the 
proprietor. He has the right of fishing, of ferry, and 
every other right which is properly appurtenant to the soil. 
And he holds every one of these rights by as sacred a 
tenure as he holds the land from which they emanate. 
The State cannot, either directly or indirectly, divest him 
of any one of these rights, except by a constitutional exer- 
. cise of the power to appropriate private property for public 
purposes. And any act of the State, short of such an 
appropriation, which attempts to transfer any of these 
rights to another without the consent of the proprietor, 
is inoperative and void." The learned judge in this case 
seems to hold, that the Common Law test of navigableness, 
^ 2 McLean, 882. 
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as usually understood, can have no application to this coun- 
try, and that an owner of land on the Ohio can hold no farther 
than to high-water mark, and then says that wharves, &c., 
may be erected by him beyond that line, and also that the 
right of a riparian proprietor extends to the water, and that 
the right .of fishing and of ferry is properly appurtenant to 
the land. A riparian proprietor is one, whose lands run 
to and abut on a stream, and go to the centre of the same. 
Such riparian proprietorship can only exist on watercourses 
where the soil covered by the water hasf been granted by the 
General or State Government to an individual, and not on 
a navigable river, dedicated as a public highway long be- 
fore a sale of lands was made. There is no riparian own- 
ership on navigable waters. The rights of the owner 
of lands there are clearly defined by the high-water line ; 
and though the adjoining proprietor may build wharves, 
&c., for his own private use, the State, at any time, on 
information, can seize or arrent them.^ This rule, if the 
Ohio is a navigable stream, applies to that river. The 
owner of and on the verge of the bank, or the high-water 
line, has no more rights beyond that line than the owner 
of land on tide-waters. He has no exclusive right of fer- 
riage ; the State has the control of the land between high 
and low water mark. The river being navigable, the 
fishery is common to all the inhabitants of the United 
States. No one would have the hardihood to maintain that 
the fishery in the Mississippi or Ohio is private. An Amer- 
ican common law hostile to such a right has grown up in 
this country ; and, in the language of the learned and distin- 
guished Redfield, " It seems to have been long ago conceded, 
in this country, that the Common Law rule in regard to . 
navigability of fresh-water streams will not apply to the 
great inland streams of this continent, some of which are 
navigable for hundreds of miles above where the tide ebbs 
and flows." 2 

* 2 Story's Equity Jurisprudence, §§ 921, 922, and cases there cited. 

* See note to the case of Veazie v. Dwinel, 3 Am. Law Reg., p. 727. 
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CHAPTER IV. 

THE ACTION OF THE SEVERAL STATES AND OF THE 
FEDERAL GOVERNMENT. 

§ 84. WnHiB the courts have differed in opinion, as to 
whether or not the Common Law, as usually understood, 
was applicable to this country, the action of the different 
State Legislatures, without a single exception, and of the 
United States Congress, has been such as to exclude the 
idea, that this supposed Common Law prevailed in this 
country. 

§ 85. In every one of the States, the Legislatures, before 
and after the Revolution and after the adoption of the 
Constitution, legislated as to the navigation of rivers, 
as to the fisheries therein, and as to erections on water- 
courses in manner inconsistent with and hostile to the 
rights of any one else. Thus, in New York, the State 
Legislature has always assumed to grant the islands in 
the rivers of the State, although there was no flow or re- 
flow of the tide ; and this action has been uninterrupted 
and uniform from the formation of the government to the 
present time, and can only be reconciled on the hypothesis 
that they regarded the great rivers of the State as a part of 
the property of the State. Discussing this subject, Davies, 
J., says,^ " Again, at a very early period in the history of 
this State, the Legislature organized a board designated 
and known as the " Commissioners of the Land-Office," to 
which was committed the care and custody of all lands 
owned by the State, and by which, as directed by the Legis- 
lature from time to time, grants thereof have been made. 

.* People V. Canal Appraisers, 88 N. Y. (6 Tiffany) pp. 472-600. 

9 
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This board was created by an act passed on the 6th of May, 
1786 ; and the eighteenth section of the act declares, that it 
should and might be lawful for the said commissioners to 
grant such, and so much of, the lands under the water of 
navigable rivers, as they should deem necessary to promote 
the commerce of this State, provided, always, that no such 
grant should be made in pursuance of this act to any per- 
son whatever other than the proprietor or proprietors of the 
•adjacent lands.^ This power, conferred upon the commis- 
sioners in relation to grants of land under the water of 
navigable rivers, was contained in the Revision of 1813, in 
the same language.^ On the 14th of April, 1816, the 
Legislature passed an act, by which the power of the* com- 
missioners to make grants of land under water were ex- 
tended " to the lands under water on navigable lakes." ^ In 
the Revision of the laws of 1830, the commissioners are 
declared " to have power to grant so much of lands under 
the waters of navigable rivers or lakes as they shall deem 
necessary to promote the commerce of this State." * By 
an act passed in 1850,^ this section of the Revised Statutes 
was amended to read as follows : " The commissioners 
of the land-office shall have power to grant in perpetuity, or 
otherwise, so much of the lands under the waters of navi- 
gable rivers or lakes as they shall deem necessary to pro- 
mote the commerce of this State, or proper for the purpose 
of beneficial enjoyment of the same by the adjacent owner ; 
but no such grant shall be made to any person other than 
the proprietor of the adjacent lands ; and any such grant 
that shall be made to any other person shall be void." And 
such is the present authority on this subject vested in the com- 
missioners of the land-office.^ Although the commissioners 
of the land-office are restricted, in grants made by them of 
lands under water in navigable rivers or lakes, to the pro- 

1 1 Greenl. Laws, p. 280. * 1 Rev. Laws, p. 293, § 4. 

3 Lawsof 1815,chap.l99,p. 201. * 1 Eev. Stat, p, 208, §67. 
» Laws of 1850, chap. 283, p. 621. « 1 Rev. Stat (5th ed.), p. 552, § 82. 
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prietors of the adjacent lands, yet there is no such re- 
straint upon the powers of the State, as exercised through 
the Legislature. It is lawful for the State to make the 
grant to others than the adjacent proprietor.^ 

§ 86. In Pennsylvania, legislation h£ts been as unequivo- 
cal. As far back as 9th of May, 1771, we find, that the 
then proprietary gave his assent to an act of assembly, 
declaring the river Susquehanna a highway, and regu- 
lating its fisheries in such a manner as to be incon- 
sistent with an exclusive right in any person whatever. 
Again, on the 16th of March, 1807,^ the Legislature of that 
State regulated the fisheries in the Susquehanna, in such 
manner as to be inconsistent with the individual ownership 
of the river. Reviewing the legislative action of that State, 
Brackenridge, J., could not help coming to the conclusion, 
that, both under the proprietary and under the common- 
wealth, the State exercised ownership " over all waters not 
included in surveys, and which have been made highways." ^ 
Islands arising in the river Susquehanna can be entered, 
and the bed of the river can be bought from the State from 
shore to shore, separate and apart from the lands above the 
waters.* 

§ 87. In South Carolina, rivers actually navigable have 
been regulated by the people since 1702 ; and most of the 
ninth volume of the statutes of South Carolina is filled with 
the subject.^ 

§ 89. In Virginia, as far back as 1802, the Legislature 
enacted, that all unappropriated lands in the bay of Chesa- 
peake, on the seashore, or on the shores of rivers or creeks, 
and all beds of rivers and creeks, which have been used as 
common to all the people of the State, shall continue to be 

> Gould V, Hudson River R.R., 2 Seldon R. 522. See also 17th Wend. 
677, where all the legislative acts indicating ownership of the rivers by 
the State are collated. 

« 8 Pa. St. Laws, p. 74. ^ 2 Binney, 176. 

* Purdon's Digest (Stroud & Brightly), p. 626. » Edition of 1840. 
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Buch common, and that any of the people of the State may 
fish, fowl, or hunt on the shores or beds. The law further 
provides, that subject to said rights, the limits or bounds of 
the several tracts of land lying on the seashores, the said 
bay and the rivers and creeks thereof, and the rights 
and privileges of the owners of such lands, shall extend to 
ordinary low-water mark, but no further, unless where a 
creek or one part thereof is comprised within the limits of 
a lawful survey.^ 

§ 90. In New Jersey, a free and uninterrupted navigation 
of all rivers, creeks, or streams, where navigation can be 
carried on, is secured ; and the erection of any dam prohib- 
ited.2 

§ 91. In Georgia, ever since 1763, the people have regu- 
lated the subject of rivers actually navigable in such a man- 
ner as they pleased.^ 

§ 92. In Alabama, the law provides, that all navigable 
waters are public highways,* and that all navigable waters 
within that State are to remain for ever public highways, 
free to the citizen of the State and of the United States, 
without any tax, impiost, or toll thereon, imposed by the 
State.6 

§ 93. In California, the Legislature, after declaring cer- 
tain rivers navigable, prohibits any and all persons to build 
any dam or bridge across the same.® 

§ 94. In Connecticut, the law prohibits any person from 
casting, or causing to be cast, into Connecticut River any 
ballast or other heavy material from any ship or other 
vessel, or water craft, nor sink, nor cause to be sunk in said 
river any stone, timber, or other materials for the purpose 

* Virginia Code of 1849 (first part), p. 826. 

* Nixon's New Jersey Digest, p. 951. 

« See P. R. R. Cobb's New Digest of the Laws of Geoi^a, pp. 902- 
943, giving the yarious enactments. 

* Alabama Code of 1852, p. 267, § 1205. 
<» Alabama Code of 1851, p. 126, § 889. 

< Laws of California of 1850-1858, p. 248. 
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of obstructing the water, or turning it from its natural 
course, or for the purpose of making any island in said river, 
or increasing the magnitude of such as have been formed.^ 

§ 95. In Texas, any person or persons, obstructing the 
navigation of any river or rivers, stream or streams, which 
can be navigated by steam, keel or flat boats, by cutting 
and felling trees, building dikes, mill-dams, is deemed 
guilty of a high misdemeanor .^ 

§ 96. In Michigan, the State Constitution provides, that 
no navigable stream in that State shall be either bridged 
or dammed, without authority from a board of supervisors 
of the people of the country, under the provisions of the 
law ; and that no law shall prejudice the rights of individuals 
to the free navigation of such streams, or preclude the 
State from the further improvement of such navigable 
streams.^ 

§ 97. In Mississippi, all rivers, and such creeks and water- 
courses within this State as shall have been declared to be 
navigable streams by act of the county in which the same 
may be, are declared public highways ; * and, by the act of 
admission of the State into the Union, it was stipulated, on 
the part of the United States, that the river Mississippi, 
and the navigable rivers and waters leading into the same, 
or into the Gulf of Mexico, shall be common highways and 
for ever free, as well to the inhabitants of the said State as 
to the other citizens of the United States, 'without any tax, 
duty, impost, or toll therefor, imposed by said State.^ 

§ 98. In Louisiana, one of the fundamental provisions on 
the part of the United States when the State was admitted 
into the Union was, that the Mississippi and other navigable 
waters leading into the gulf should be open, and common 

» Rev. Stat of Conn, of 1849, p. 519. 

• Hartley's Digest of the Laws of Texas, p. 196. 

^ Comp. Laws of Mich, of 1867, Art. XVIII., sec. 4, of the Constitu- 
tion. 

* Misfflssippi Code of 1851, p. 177. 
^ 3 Statutes at Large, p. 849. 
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highways free to all ; ^ arid, in accordance with this provision, 
the Louisiana Code provides, that whoever shall be con- 
victed of having received any compensation for the landing 
of any freight or any other articles on the river bank before 
his land, or for any other use thereof permitted by the laws 
of that State, shall on conviction be fined not less than five 
hundred dollars. This section, however, does not apply to 
incorporated towns and cities. ^ 

§ 99. In Maryland, no person is allowed to build any bridge 
across any river, creek, or branch below any public landing- 
place, so as to prejudice or dam up the channel, or obstruct 
the passage of boats, on penalty of twenty-five dollars.^ 

§ 100. In Indiana, any person obstructing any water- 
course declared navigable is liable to the same pain and 
penalty as persons obstructing a public highway;* and the 
Supreme Court of that State has decided that neither the 
State Legislature, nor Congress can authorize the erection of 
any obstruction in any navigable stream within the State, and 
that the public have a right of way in such streams which 
cannot be interrupted by the owners of the banks thereof.^ 

§ 101. In Wisconsin, the State Constitution provides, that 
the Mississippi and the navigable waters leading into it shall 
be public highways.^ The statutes of that State further de- 
clare all rivers and streams of water that have been mean- 
dered, and returned as navigable by the United States 
surveyor, to be navigable.'^ 

§ 102. In Tennessee, all navigable waters are declared 
public highways, including those declared navigable by spe- 
cial law.® 

§ 103. The law of Congress providing for the admission 

1 2 Statutes at Large, p. 642. « Rev. Stat of La. of 1856, p. 152. 
8 Marj'land Code, p. 245. * Stat of Indiana, 1860, p. 442. 

* Cox V, State, 8 Blackf. 193; Tyrrell v. Lockhart, 3 Blackf. 136. 
« Rev. Stat of 1858, Art IX., sec. 1 of Constitution. 

' Rev. Stat of Wisconsin of 1858, p. 873. 

* Code of Tennessee of 1858, p. 295. 
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of Illinois expressly provided that the government of the 
State shall not be repugnant to the ordinance of 1787, by 
which ordinance the free navigation of the Mississippi is ex- 
pressly secured ; so that the State of Illinois can be said to 
be bound to protect the free navigability of the great river 
within her borders.^ Only recently, by acts of 1867, fishing 
with seines in the Wabash^ Illinois, and Fox was expressly 
prohibited by the Legislature, thus asserting the control of 
the people over these rivers.^ 

§ 104. Before Iowa was admitted into the Union, Congress 
provided, that the Mississippi River should be for ever a pub- 
lic highway, and free to the inhabitants of that State as well 
as to all other citizens of the United States, without tax, im- 
post, or toll therefor .3 

§ 105. By express act of Congress of 1796, all navigable 
waters in the Territory ordered to be surveyed — and this 
law, as we will show, has been extended over the entire ter- 
ritory of the Union — were declared to be public highways, 
and rivers not navigable were to be comnlon to the opposite 
shore-holders. But this act we will discuss in a subsequent 
chapter. From this uniform body of legislation of the vari- 
ous States and of Congress, when new States were about to 
be admitted into the Union, it appears, first, that it was never 
conceived that the Common Law was at all applicable to our 
great rivers ; second, that the people have guarded the free 
navigation of our rivers with jealous vigilance. 

§ 106. From a consideration, however, of this subject in 
reference to the various States of the Union, we will now 
proceed to a discussion of the various treaties and compacts 
in reference to the great rivers west of the AUeghanies. In 
a discussion of this subject, it will not be inappropriate to 
give a brief history of the discovery of the Mississippi Val- 
ley by civilized nations. 

* Statutes at Large, pp, 428-431. 
» Laws of 1867, pp. 117, 118. 
^ 5 Statutes at Large, p. 742. 
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§ 107. It is well known that this valley was discovered by 
Frenchmen, and that they first planted the standard of their 
sovereign on the banks of its magnificent river. They ex- 
plored it, and planted extensive settlements, extending from 
the Canadas along the line of the valley to Mobile and the 
Balize. This discovery and settlement, according to the law 
of nations, gave France the right of sovereignty over the 
country. The English colonies were planted on the Atlantic 
border about the same time that the French occupied the 
Mississippi Valley. The royal charters, to the English colo- 
nies, especially Virginia, extended their limits westward 
from sea to sea. This claim, however, on the ground of 
discovery and settlement, could not by the law of nations be 
extended so far. The waters of the Mississippi Valley flowed 
in a different direction from those on the Atlantic slope. 
The settlements were separated from each other by an im- 
mense chain of mountains running the whole length of the 
country, and had no natural connection or relationship. It 
is obvious that, according to all settled rules of divisions, the 
English title on the ground of discovery and occupation 
would not extend beyond the head waters of navigable riv- 
ers that ran through the colonies and emptied into the Atlan- 
tic. Beyond the Alleghany, where the Mississippi and its 
tributaries took their origin, was wholly a different and dis- 
connected country. The conflicting claims, however, gave 
rise to a protracted and bloody war between the two powers, 
which finally terminated by the treaty of Paris in 1763. 
By the 7th article of that treaty, the confines between the 
Dominions of England and France in that part of the 
world were irrevocably fixed by a line drawn along the mid- 
dle of the Mississippi River, from its source to the river 
Iberville. "It being well understood," continues the treaty, 
" that the navigation of the Mississippi River shall be equally 
free, as well to the subjects of Great Britain as to those of 
France, in its whole breadth and length from its source to 
the sea. It is further stipulated that the vessels belonging 
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to the subjects of either nation shall not be stopped, visited, 
or subjected to the payment of any duty whatever." 

§ 108. By this treaty the dominion of Great Britain was 
for the first time lawfully extended to the Mississippi River, 
which by the same treaty was recognized as a navigable 
stream, for ever free to the nations that possessed and in- 
habited its borders. Up to this period, the law of nature 
had stamped on the Mississippi the character of a great 
"inland sea," destined to behold numerous and powerful 
States arising along its shores, to behold vast and populous 
cities crowning its banks like jewels, and to bear on its ex- 
pansive bosom the commerce of nearly half the continent. 

§ 109. On the 6th of May, 1776, the Colony of Virginia 
declared itself an independent State and government by 
the limits prescribed and established by the letters patent 
of May 28, 1609, and as curtailed by the treaty of Feb, 
10, 1763, between Great Britain and France. This made 
the Mississippi River her western boundary line. On the 
5th of October, 1778, the posts of Kaskaskia and Vincennes 
having been taken from the British forces by arms, and they 
being expelled from the country, the General Assembly did, 
by an act of that date entitled " An Act for establishing the 
county of Illinois, and for the more effective protection and 
defence thereof," erect that country, with certain other por- 
tions of the territory within the limits of the State, and 
north-west of the Ohio, into a county by the name of the 
county of Illinois. 

§ 110. On the 3d of September, 1785, the treaty of peace 
was signed at Paris between Great Britain and the United 
States. In the 8th article of the treaty it is declared, " The 
navigation of the Mississippi River from its source to the 
ocean shall for ever remain free and open to the subjects of 
Great Britain, and the citizens of the United States."^ 

§ 111. On the 20th of December, 1783, the State of Vir- 
ginia, by act of Assembly of that date, and in obedience to a 

^ 8 Statutes at Large, p. 83. 
10 
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request of the United States, authorized their delegates in 
the Congress of the United States, by proper deed, to con- 
vey, transfer, and assign to the United States in Congress 
assembled for the benefit of said States, Virginia inclusive, 
all right, title, and interest, as well of soil as of jurisdiction, 
which Virginia had to the territory within her limits as de- 
fined by the letters patent of May 23, 1609, and lying to 
the north-west of the Ohio, subject to certain limitations and 
conditions in the act prescribed and specified by the United 
States.1 

§ 112. On the 13th day of July, 1787, Congress passed 
an ordinance for the government of the North-western Terri- 
tory. The 4th article of that ordinance provides that " The 
navigable waters leading into the Mississippi and St. Law- 
rence, and the carrying places between the same, shall be 
common highways, and for ever free, as well to the inhab- 
itants of the said Territory, as to the citizens of the United 
States, and those of any other States that may hereafter come 
into the Confederacy, without any tax, impost, or duty there- 
for." These articles contained in the ordinance, though they 
were nothing more than a declaration of rights that might 
be denied by the people of the new States to be formed, yet 
were to serve as a guide to the future legislation of the 
country. 

§ 113. On the 24th of April, 1802, Georgia ceded all her 
rights west of the Chattahoochee to the United States ; and 
one of the articles of cession provided that the ordinance of 
1787, in all its parts relating to the soil, should apply to the 
South-west Territory. 

§ 114. We thus find that the ownership of the soil of all the 
territory in the North-west and South-west, embracing nearly 
all the territory within the Union lying in the Mississippi 
Valley at that time,was transferred to the Union by the States, 
and that the deeds of cession and fundamental law by which 

' See Rev. Code of Virginia of 1819. 
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the Territories were organized, provided for the free naviga- 
tion of the Mississippi, and that the character of navigability 
secured the river fey the treaties of 1763 and 1783 was fur- 
ther sanctioned by the solemn compact of the Union with 
the ceding States. 

§ 116. But the Mississippi Eiver, aptly called a " great 
inland sea" by Calhoun, continued to be an object of solici- 
tude to foreign nations, as we shall proceed to show. In the 
3d article of the " Jay treaty," as it is called, signed at Lon- 
don on the 19th of November, 1794, it is stipulated " that the 
Mississippi River shall, according to the treaty of peace, be 
entirely open to both parties ; and it is further agreed that 
all the ports and places on its eastern side, to whichsoever of 
the parties belonging, may freely be resorted to and used by 
the parties, in as ample a manner as any of the Atlantic ports 
or places of the United States, or any of the ports or places 
of his Majesty in Great Britain." ^ 

§ 116. By the 4th article of the treaty with Spain, dated 
27th October, 1795, " it is agreed that the western boundary 
of the United States which separates them from the Spanish 
colony of Louisiana (acquired by secret treaty from France 
in 1763, and embracing the entire Mississippi Valley west of 
the river) is in the middle channel or bed of the river Mis- 
sissippi from the northern boundary of the said States to the 
completion of the thirty-first degree of latitude north of the 
equator ; and his Catholic Majesty has likewise agreed that 
the navigation of the said river in its whole breadth from its 
source to the ocean, shall be free only to his subjects and 
the citizens of the United States, unless he should extend 
this privilege to the subjects of other powers by special 
convention." ^ 

§ 117. By the treaty for the cession of Louisiana with 
France, to whom, by the secret treaty of St. Idelfonso, Louisi- 
ana had been re-ceded by Spain, dated at Paris, 30th 

» 8 Stats, at Large, pp. 117, 118. * 8 Stats, at Large, p. 140. 
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April, 1803, the Mississippi Eiver was thrown entirely with- 
in the jurisdiction of the United States ; but it was stipu- 
lated in the 7th article, that the ships of France and the 
ships of Spain, coming direct from those countries, should, 
for twelve years, be admitted into the ports of New Orleans, 
and all other legal ports of entry within the ceded territory, 
in the same manner as the ships of the United States.^ 

§ 118. To the treaties of 1763, Prance and Great Britain 
were parties ; to the treaty of 1783, France, Great Britain, 
and the United States ; to the treaty of 1794, Great Britain 
and the United States ; to the treaty of 1795, the United 
States and Spain; to the treaty of 1803, the United States 
and France were parties ; and all these powers recognized the 
navigability of the Mississippi directly. Thus we see that 
the Mississippi River has been an object of solicitude and 
negotiation with the maritime powers, and has been stamped 
by various treaties with the characteristics of an inland sea ; 
and its ports and marts are spoken of in the same sense 
as those on the Atlantic coast, or bays and salt-water 
streams. 

§ 119. The legislation of Congress, as we have already 
seen in this chapter, has been uniform wheuever new States 
bordering on the Mississippi asked for admission into the 
Union, to secure the free navigation of the river ; and in the 
constitutions of some of these States, as the reader will have 
noticed, this navigation is secured in express words. 

§ 120. Can it, then, be said, in view of all these facts, — 
in view of the grandeur and magnificence of the river, 
the character stamped upon it by the laws of nature, the 
various treaties made in reference to it by the great mari- 
time powers of the globe, the solemn compacts made by 
the sovereign States on its borders with each other and the 
United States, — that this vast stream, this great inland sea, 
the subject of so much jealous solicitude, is a mere private 

^ 8 Statutes at Large, p. 204. 
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stream, belonging to the private individuals, who occupy and 
may own an acre on the verge of its banks, and subject only 
to the servitude of the public for the purposes of navigation ? 
Must not this river and its vast tributaries, by every law 
applicable to it, whether Civil or Common Law, be consid- 
ered what it really is by nature, treaty, and solemn compact, 
a navigable stream in the highest and broadest sense, an 
inland sea, a great national highway, owned by the States, 
and for ever free? 
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CHAPTER V. 

OF THE OWNERSHIP OF THE SOIL THEREIN. 

§ 121. Having shown that the great rivers of the United 
States are navigable in the highest and broadest sense, we 
will now proceed to a discussion of ownership o.f the soil 
therein. In England, the soil in public navigable rivers, 
" where there is a common right of navigation exercised,'^ 
belongs to the king.^ In the United States, the shores of 
navigable waters and the soil under them belong to the State 
in which they are situated as sovereign, and the State is 
deemed to possess the original and ultimate property in all 
the lands within its jurisdiction. The United States Su- 
preme Court, Taney, Chief-Justice, says, " When the Revo- 
lution took place, the people of each State became themselves 
sovereign, and in that character hold the absolute right to all 
their navigable waters and the soils under them for their own 
common use, subject only to the rights since surrendered 
by the Constitution to the General Government."^ 

§ 122. In the case of Pollard^ s Lessee v. Hagan^ the ques- 
tion whether the United States or the State of Alabama held 
the soil under, and the shores of, navigable streams, was fully 
discussed. The Supreme Court in that case held, that the 
United States never had any municipal sovereignty, juris- 
diction, and right of soil in and to the territory of which 
Alabama or any of the new States were formed, except for 
temporary purposes, and to execute the trusts created by the 

* Woolrych on Waters, p. 40. 

* Martin et al. r. Waddell, 16 Peters, 410. 
« 8 Howard, 212. 
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acts of the Virginia and Georgia Legislatures, and the deeds 
of cession executed by them to the United States, and the 
trust created by the treaty with the French Republic of the 
30th of April, 1803, ceding Louisiana. The court says, 
" Taking the legislative acts of the United States, and the 
States of Virginia and Georgia, and their deeds of cession 
to the United States, and giving to each separately, and to 
aU jointly, a fair interpretation, we must come to the conclu- 
sion, that it was the iptention of the parties to invest the 
United States with the eminent domain of the country ceded, 
both national and municipal, for the purposes of temporary 
government, and to hold it in trust for the performance of 
the stipulations and conditions expressed in the deeds of 
cession and the legislative acts connected with them. To a 
correct understanding of the rights, powers, and duties of 
the parties to these contracts, it is necessary to enter into a 
more minute examination of the rights of eminent domain 
and the right to the public lands. When the United States 
accepted the cession of the territory, they took upon them- 
selves the trust to hold the municipal eminent domain for 
the new States, and to invest them with it to the same extent 
in all respects that it was held by the States ceding the ter- 
ritories. The right which belongs to the society or to the 
sovereign of disposing, in case of necessity, and for the pub- 
lic safety, of all wealth contained in the State, is called the 
eminent domain. It is evident that this right is, in certain 
cases, necessary to him who governs, and is, consequently, 
a part of the imperial or sovereign power .^ This definition 
shows, that the eminent domain, although a sovereign power, 
does not include all sovereign powers, and this explains the 
sense in which it is used in this opinion. The compact 
made between the United States and the State of Georgia 
was sanctioned by the Constitution of the United States, in 
the 3d section of the 4th article of which it is declared that 

> Vatters Law of Nations, § 244. 
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*new States may be admitted by the Congress into this 
Union ; but no new States shall be formed or erected within 
the jurisdiction of any other State, nor any State be formed 
by the junction of two or more States, or parts of States, 
without the consent of the legislatures of the States con- 
cerned as well as of Congress.' When Alabama was admit- 
ted into the Union on an equal footing with the original 
States, she succeeded to all the rights of sovereignty, juris- 
diction, ani eminent domain which Georgia possessed at the 
date of the cession, except so far as this right was dimin- 
ished by the public lands remaining in the possession and 
under the control of the United States for the temporary 
purposes provided for in the deed of cession and the legisla- 
tive acts connected with it. Nothing remained to the Unit- 
ed States, according to the terms of agreement, but the public 
lands. And, if an express stipulation had been inserted in 
the agreement, granting the municipal right of sovereignty 
and eminent domain to the United States, such stipulation 
would have been void and inoperative, because the United 
States have no constitutional capacity to exercise municipal 
jurisdiction, sovereignty, or eminent domain within the lim- 
its of a State or elsewhere, except in the case in which it is 
expressly granted." The court then shows, that in the Dis- 
trict of Columbia, and in other places purchased and used 
for arsenals, dockyards, magazines, Ac, the national and mu- 
nicipal powers of government of every description are united 
in the Federal Government, but that these are the only cases 
in which they are united, except in the cases of territorial 
government, and there a local government exists, and that 
the right of Alabama and every other new State to exercise 
all the power of government which belongs to, and may be 
exercised by, the original States of the Union, must be admit- 
ted and remain unquestioned, except so far as they are tem- 
porarily deprived of control of the public lands. 

§ 123. The public lands in the South-west and North-west 
were ceded to the United States by the States, as we have 
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shown.^ The lands were to be converted into money for 
the payment of the debt, and new States were to be erected 
in the territory thus ceded. As soon as that purpose was 
accomplished, the power of the United States was to cease. 
Whenever the United States had fully executed this trust, 
and a new State was formed, the municipal sovereignty of 
the new State was complete throughout its borders, and it 
ipso facto was on an equal footing with the original States. 
"We therefore," say the United States Supreme Court, 
" think the United States hold the public lands within the 
new States by force of deeds of cession, and the statutes 
connected with them, and not by any municipal sovereignty 
which it may he supposed they possess^ or have reserved 
by compact with the new States, for that particular pur- 
pose. The provision of the Constitution above referred to, 
shows that no such power can be exercised by the United 
States within a State. Such a power is not only repugnant 
to the Constitution, but it i? inconsistent with the spirit 
and intention of the deeds of cession." ^ 

§ 124. To maintain any other doctrine than this would, in- 
deed, deny the equality of the new and old States, of Illinois 
and New York, Ohio and Pennsylvania. The United States 
cannot transfer to a citizen the title to the shores of and the 
soil under the navigable waters anywhere within this Union. 
The right of eminent domain over the shores and the soils 
under the navigable waters for all municipal purposes belongs 
exclusively to the States, " and they, and they only," in the 
language of the United States Supreme Court, " have the conr 
stitutional power to exercise it." These views have been 
repeatedly re-asserted and re-afl5rmed by the court in various 
cases.2 We can, then, well say, that it has been settled by 
the highest tribunal in this country, 1st, that the shores 
of navigable waters and the soils under them were not 

» See ante, §§ 111-114. 
« Pollard's Lessee v. Hagan, 12 How. 224. 
8 See 9 How. 471 ; 10 How. 82; IS How. 25, 618. 
11 
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granted to the United States, but were reserved to the 
States respectively ; 2d, that the new States have the same 
rights, sovereignty, and jurisdiction over this subject as the 
original States ; 3d, that the right of the United States to 
the public lands, and the power of Congress to make all use- 
ful rules and regulation for the sale and disposition thereof, 
conferred no power to grant the shores of, or soil under, 
navigable rivers.^ 

§ 125. In Alabama, the Supreme Court, in discussing 
this subject, says, " The right of property in navigable wa- 
ters, conferred upon the colonies by the royal charters, has 
never been relinquished to the United States. True, the 
power *to regulate commerce with foreign nations, and 
among the several States, and with the Indian tribes,' in- 
vests Congress with the right of empire and jurisdiction 
over the navigable waters of the country, so far as the exer- 
cise of this constitutional power may render it necessary. 
But the right of property, which was given to the ' original 
States ' by the King of Great Britain, when they were his 
colonies, is still retained, and can only be interfered with by 
the Federal Government to preserve a free navigation. The 
United States, then, may be said to claim for the public an 
easement for the transportation of merchandise, Ac, in the 
* navigable waters' of the * original States,' while the right 
of property remains in the States. The ' original States ' 
possessing this interest in the waters within their jurisdic- 
tional limits, the new States cannot stand upon an equal 
footing with them as members of this Union, if the United 
States still retain over their navigable waters any other 
right than is necessary to the exercise of its constitutional 
powers." 2 

§ 126. In Illinois, the control of the State over the navi- 
gable waters in the State is also ably maintained. In that 

^ See case of Pollard's Lessee v, Hagan, 3 How. 212, already referred 
to. 

« The Mayor, &c., of Mobile r. Eslava, 9 Porter, 601. 
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State, the city of St. Louis attempted to erect a dike from 
the western shore of the State to " Bloody Island," lying in 
the Mississippi River, but within the limits of the State, and 
thus destroy a navigable channel on the Illinois side. A 
bill of injunction was filed against the city, on behalf of the 
people of the State of Illinois, to restrain the work. The 
injunction was granted on the ground, that the work was 
carried on without authority from the State. The court, 
however, says, '' that while the rivers must remain for ever 
open to the citizens of other States, without tax, impost, or 
duty, yet that, where no material or substantial obstructions 
are erected by the States within whose limits those rivers 
run, the citizens of the other States cannot complain." And 
again : " The several States may, within their own jurisdic- 
tion, do whatever they please with this river, so as they do 
not infringe upon these rights, nor otherwise violate the 
rights of others. This power is necessary to the States for 
the proper management of their own domestic concerns, and 
has been habitually exercised by all of them ever since the 
first formation of their government. They may change the 
current of this river, or even stop up some of its confessedly 
navigable channels, whenever they find it necessary to their 
own well being, the same as any other highway, taking care 
that they leave free navigation to those who have a* right to 
navigate it, as in the case before us. Admitting this eastern 
channel to be unquestionably navigable, and hence a part of 
the highway, this State has a right to fill it up entirely, and 
unite the island with the main land, if the main channel is 
still left open to free and uninterrupted navigation." ^ 

§ 127. In New York, the same doctrine prevails. " The 
pubUc," says Sutherland, Justice, " are entitled to the use 
and enjoyment of the whole of a highway ; and no individual 
can appropriate a portion of it to his own exclusive use, and 
shield himself from responsibility to the public by saying 

> The City of St Louis v. The People, &c., 6 Gihnan, 650-675. 
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that enough is still left for the accommodation of others."^ 
Again, Mr. Justice Davies, in a recent case discussing this 
subject, says, " Upon the separation of the colonies from the 
crown of Great Britain, the people of this State succeeded 
to all the rights of the British Crown to the lands within its ' 
territorial jurisdiction ; zsid.primd facie being the owners of 
the lands covered by the waters of the Mohawk River, they 
can use those waters for any purpose." ^ 

1 Hart V. The Mayor of Albany, 9 Wendell, 584. 

* The People, &c. v. Canal Appraisers, 33 N.Y. (6 Tiffany), 467. 
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CHAPTER VI. 

OF THE BOUNDARIES OF GRANTS OF LAND. 

§ 128. Lands may be bounded in grants in either of two 
modes, — (1) by natural objects, (2) by mathematical lines. 
Those bounded by the former may be described as bounded 
by the ocean, a sea, river, lake, pond, or other visible thing, 
and in this manner anciently grants were bounded in Europe. 
There, grants of land were invariably bounded by natural 
objects : the meanderings of a brook, for instance, in small- 
er grants or divisions, of a river in larger grants or divi- 
sions. The mode of bounding an entire country, or smaller 
tracts and parcels of land, by mathematical lines, is one of 
the results of American civilization, and seems to have 
grown out of the necessity of the case, and for the purpose 
of giving definite certainty to boundaries. 

§ 129. In Europe, long settled and thickly inhabited, nat- 
ural objects were well known by name, and, being prominent 
and easily recognized, gave definite position, if not certainty, 
to the locality of the tract granted. It was readily and 
easily ascertained, had a recognized name given to the natu- 
ral object bounding, by a settled population, or was well 
known by that settled population. In America, on the other 
hand, there were comparatively unknown tracts of land to 
be granted, lands and territories, embracing large and deep 
rivers, extensive prairies, vast sandy plains, primeval forests, 
and vast mountain ranges, with uncouth Indian names, or no 
names whatever, pathless, wild, uninhabited, untrodden by 
human footsteps, except those of the savages. How could 
a location be bounded with such distinct clearness, uader 
such circumstances of physical, geographical, and lingual 
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difficulty, as to be readily ascertained in all future time ? 
Hence the idea of mathematical lines, starting from points 
readily ascertained by instruments ; and, once ascertained, 
the position and extent of boundaries were distinctly, clearly, 
and definitely marked out, and readily and accurately ascer- 
tainable, and therefore this system was applied to the public 
lands of the American republic. 

§ 130. These public lands of enormous extent were sur- 
rendered to the American Union by the various States in 
1783, and equal to about 354,000 square miles, or 
226,560,000 acres.^ All these lands were completely sur- 
veyed, and field notes recorded, with accurate plats exhibit- 
ing in legal subdivisions the entire surface, all in exact 
accordance with the mathematical rectangular system. The 
soil of the flourishing States of Ohio, Indiana, Illinois, 
Michigan, Wisconsin, Missouri, Iowa, Minnesota, Alabama, 
Mississippi, Louisiana, Texas, and Arkansas was thus sur- 
veyed, and has now nearly all passed into individual hands. 
Still further westward, in all the other new political commu- 
nities. States, and Territories, stretching to and over the 
Rocky Mountains, the Cascades, and Sierra Nevada, and ex- 
tending to the Pacific slope, with that ocean as a frontier, the 
surveyors of the United States have partially surveyed, and 
still daily are surveying the public domain by these rectangu- 
lar mathematical lines. The idea of such a work is grand, and 
marks an advanced and advancing civilization, higher, clear- 
er, more enduring, distinct, and scientific, than the arbitrary, 
inartistic, and, in fact, indefinite and uncertain system of 
boundary by natural objects. The old European system 
was suited to the circumstances of the early European set- 
tlers in an unenlightened and uneducated age, was easily 
apprehended by the eye, and readily ascertainable where 
position and distinct certainty as to boundary was not so 
essential as general ascertained location ; but in this country, 

* Of course this does not embrace the lands afterwards acquired from 
France, Mexico, and more recently froni Russia. 
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situated and circumstanced as it was, would have produced 
interminable confusion. 

§ 131. An inquiry into the origin and progress of the 
mathematical system of surveys will not be inappropriate 
here. It is a system founded in legislation. The lines under 
the first act of Congress started from eastern Ohio, after- 
wards advanced into the old Natchez settlement in the pres- 
ent State of Mississippi, and now penetrate the southernmost 
cape of Florida, sweeping round the Pacific coast from San 
Diego to the Straits of Puca.^ Ever growing and extending, 
they now cover an immense surface. This great work has 
been the result of years of congressional legislation, and 
anxious and patient thought on the part of those from time 
to time intrusted with the execution of the laws. Since 
the treaty of Greenville in 1795, the first public act by 
which the Indian title to the lands north-west of the Ohio 
River was extinguished, the system has been greatly im- 
proved. Originally it was the practice to rely upon a single 
meridian and base line, to check the surveys ; but now what 
are called guide meridians and correction lines, or standard 
parallels, have been instituted, which are all inin, as nearly as 
human skill can efiFect it, upon true meridians and parallels 
of latitude. This system, in perfect accordance with the 
sphericity of the earth, secures uniformity and beauty in the 
surveys, and requires in the oflBcers and surveyors, not only 
correct theoretical knowledge of astronomical science and 
mathematical^ skill, but also the practical knowledge, and 
ready and delicate handling of mathematical instruments, 
for carrying out field operations. 

§ 132. This system of surveys assures the purchaser even 
of pathless tracts, unmarked by natural boundaries, in per- 
fect correctness and ready identification for possession and 
use, the tracts of land he contemplates to occupy and im- 
prove ; and that these tracts so ascertained cannot be dis- 

1 Messages and Documents of 1866-7, p. 826. 
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turbed by future surveying operations, is confirmed by the 
act of Congress of Feb. 11, 1805.i 

§ 133. This system stands in marked contrast with the 
irregularities as to form of the surveys of the landed estates 
of England. Although under the direction of men of ex- 
alted science, in that country a cadastral survey, after the 
lapse of centuries of civilization, has not yet been completed, 
it having been estimated in 1863 that it would require an 
appropriation of £90,000, or $460,000, a year for 21 years 
to extend such survey over the whole of the British Island. 
And when it is considered that a cadastral survey, or oflScial 
estimate of the quantity and value of real property, is so 
essential to just apportionment. of taxes in a country like 
England, this is a matter of no little importance. 

§ 134. A perusal of the acts of Congress and the instruc- 
tions to deputy surveyors of the United States from the Gen- 
eral Land Office will convince any intelligent mind, that all 
that science and skill can devise for complete, accurate, and 
minute ascertainment of the limits and quantity of tracts of 
land has been fully and clearly devised and provided. 

§ 136. The first act, the law of 1796, providing for the 
appointment of a Surveyor-General, and the survey of the 
lands " north-west of the river Ohio, and above the mouth 
of the Kentucky," provided that the lands in said territory 
" shall be divided by north and south lines run according to 
the true meridian, and by others crossing them at right an^ 
gles, so as to form townships of six miles square, unless where 
the line of the late Indian purchase, or of tracts of land 
heretofore surveyed or patented, or the course of navigable 
rivers, may render it impracticable, and then this rule shall 
be departed from no further than such partictilar circum- 
stances may require. The corners of townships shall be 
marked with progressive numbers from beginning ; each dis- 
tance of a mile between the said corners shall be also distinct- 

* 2 Statutes at Large, p. SIS. 
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ly marked with marks different from those of the corners. 
One-half of the said townships, taking them alternately, shall 
be subdivided into sections, containing, as nearly as may be, 
six hundred and forty acres each, by running through the 
same, each way, parallel lines, at the end of every two miles ; 
and by marking a corner, on each of the said lines, at the 
end of every mile ; the sections shall be numbered respec- 
tively, beginning with the number one, in the north-east sec- 
tion, and proceeding west and east alternately through the 
township, with progressive numbers, till the thirty-sixth be 
completed. And it is made the duty of the deputy survey- 
ors, respectively, to cause to be marked on a tree near each 
corner made, as aforesaid, q,nd within the section, the num- 
ber of such section, and over it the number of the town- 
ship within which said section may be ; and the said depu- 
ties shall carefully note in their respective field-books, the 
names of the corner trees marked, and the numbers so 
made. The fractional parts of townships shall be divided 
into sections in manner aforesaid, and the fractions of sec- 
tions shall be annexed to and sold with, the adjacent entire 
sections. All lines shall be plainly marked upon trees and 
measured with chains containing two perches of sixteen feet 
and one-half each, subdivided into twenty-five links, and the 
chains shall be adjusted to a standard to be kept for that 
purpose. Every surveyor shall note in his field-book the 
true situations of mines, salt licks, salt springs, and mill 
seats, which shall come to his knowledge ; all watercourses 
over which the line he runs shall pass, and also the quality 
of lands." ^ This act was afterwards amended by the act of 
1800, providing that the lands should be subdivided into 
half-sections.2 

§ 186. Upon the act of 1796 the entire surveying system 
of the United States is reared, and all the subsequent changes 
to insure greater certainty are but an amplification of the 
original idea. By the act of 1803, the provisions of this act 

> 1 Statutes at Lai^e, p. 464. • 2 lb. p. 73. 

12 
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of 1796 were extended to the lands lying south of the State 
of Tennessee.^ By the act of 1804, the proTisions of the 
act were extended to all the lands of the United States, and 
to which the Indian title has been extinguished, or should 
hereafter be extinguished, north of the river Ohio, and east 
of the river Mississippi.^ By the act of 1805, the provisions 
of the act are extended to the Territory of Orleans.^ By the 
act of 1811, it was further extended over the Territory of 
Louisiana.* By the act of 1812, it was extended to the lands 
of Missouri Territory.^ By the act of 1816, providing for 
the establishment of the office of " surveyor of Missouri and 
Illinois Territory," the provisions of the act of 1796 were im- 
posed on him in his surveying operations.® By the act of 
1850, the provisions of this act are extended to the public 
lands in Oregon and Washington Territory ; ^ and, by the act 
of 1854, the law of 1796 is made also applicable to New 
Mexico, Kansas, Nebraska, and Utah.® 

§ 187. Having shown that this original law, by gradual ' 
legislation, has been extended over the whole country, we 
now come to the consideration of the law, that secures the 
permanency of the surveys so made, that is to say, the act of 
1805. That act provides that the boundaries and contents 
of the several sections, half-sections, and quarter-sections of 
the public lands of the United States, shall be ascertained in 
conformity with the following principles, any act or acts to the 
contrary notwithstanding : I. All the corners marked in the 
surveys, returned by the Surveyor-General, or by the surveyor 
of the land south of Tennessee, respectively, shall be estab- 
lished as the proper corners of sections, or subdivisions of sec- 
tions, which they were intended to designate ; and the corners 
of half and quarter sections, not marked in the said surveys, 
shall be placed as nearly as possible eqtddistant from the two 
comers which stand on the same Une. II. The boundary 

» 2 Statutes at Large, p. 229. * 2 lb. p. 277. » 2 lb. p. 329. 
* 2 lb. p. 666. » 2 lb. p. 748. • 3 lb. p. 825. 

' 9 lb. p. 496. 8 10 lb. p. 308. 



Digitized by CjOOQIC 



OF THE BOUNDARIES OF GRANTS OF LAND. 91 

lines, actually run and marked in the surveys returned by the 
Surveyor-Greneral, or by the surveyor of the land south of the 
State of Tennessee, respectively, shall be established as the 
proper boundary lines of the sections or subdivisions for 
which they were intended, and the length of such lines, as 
returned by either of the surveyors aforesaid, shall be held 
and considered as the true length thereof, and the boundary 
lines, which shall not have been actually run and marked as 
aforesaid, shall be ascertained by running straight lines from 
the established corners to the opposite corresponding corners, 
but in those portions of the fractional township where no 
such opposite corresponding comers have been or can be 
fixed, the said boundary lines shaU be ascertained by run- 
ning from the established comers, due north and south, or 
east and west lines as the case may be, to the watercourse, 
Indian boundary line, or other external boundary of such 
fractional township. HE. Each section, or subdivision of 
* section, the contents whereof shall have been, or by virtue 
of the first section of this act shall be, returned by the Sur- 
veyor-Gteneral, or by the surveyor of the public lands south 
of the State of Tennessee, respectively, shall be held and 
considered as containing the exact quantity expressed in 
such return or returns ; and the half-sections and quarter- 
sections, the contents whereof shall not have been thus re- 
turned, shall be held and considered as containing the one- 
half of the one-fourth part respectively of the returned 
contents of the section of which they make part.J 

§ 138. By act of 1824, wherever, in the opinion of the 
President of the United States, a departure from the ordinary 
mode of surveying land on any river, lake, bayou, or water- 
course would promote the public interest, he may direct the 
Surveyor-Gleneral in whose district such land is situated, and 
where the change is intended to be made, under such rules 
and regulations as the President may prescribe, to cause the 
land thus situated to be surveyed in tracts of two acres in 

' 2 Statutes at Large, p. 813. 
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width, fronting on any river, bayou, lake, or watercourse, 
and running back the depth of forty acres ; which tracts of 
lands so surveyed shall be offered for sale entire, instead of 
half or quarter sections, and in the usual manner, and on the 
same terms in all respects, as the other public lands of the 
United States.^ 

§ 139. We find, then, from a perusal of these various acts 
of Congress, that tlie lands of the United States are all 
bounded by fixed mathematical lines ; that the lines as run, 
if obliterated or destroyed, in all future surveying operations 
are to be re-established, and hence that in all such cases the 
only question for the surveyor is, where and how was the line 
originally run by the United States surveyor. If that fact 
can be ascertained, it must detennine the case, although the 
line run originally deviate from a straight line.^ The origi- 
nal marked trees must govern, where they can be found, and, 
if they cannot be found, courses and distances must be re- 
sorted to as the next best rule.^ In every event, the original * 
survey establishes the rights of the various parties, and must 
govern.* The act of Congress requires straight lines, but a 
mathematical line never was run in making any survey, and 
it is impossible to be ascertained with perfect precision and 
certainty by any human means.^ It is, therefore, the estab- 
lished rule that the lines actually run by the surveyor, as 
ascertained by the monuments erected by him upon the land, 
are to control in all cases of disputed boundaries.^ The 
plats returned by the surveyor are not conclusive as to where 
the lines of the survey were run, and the comers of each 
parcel of land established. The survey is the original work, 
the plat is derived from and intended to faithfully represent 
it, and, if the plat fails to give a faithful description of the 

' 4 Statutes at Large, p. 34. * Lyon t?. Ross et tix., 1 Bibb R. 466. 
' Sumter v, Bracey, 2 Bay, 516 ; Chenoweth v. Lessee of Haskell, 8 
Peters B. 96. 

* May V. Baskin, 12 Smed. & Marsh. R. 429. 
^ Cowen V. Fauntleroy, 2 Bibb R. 261, 262. 
^ Robinson's Lessee v. Moore, 4 McLean, 279. 
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actual survey, the latter is to govern,^ and even if the origi- 
nal survey, as ascertained by the monuments, show a deflected 
line, it must be regarded as the true one.^ When, therefore, 
a surveyor is called upon to survey any tract of land sold by 
the United States, the very first question with him will be, 
where was the government line run ? Of course it was the 
duty of the United States surveyor to mark the township 
and section lines, and the plat and field-notes may show that 
this was done, but the monuments may have all been de- 
stroyed, and no trace of them may remain. How, then, 
shall he ascertain the original location of the line ? It is ob- 
vious that the next best evidence must be resorted to.^ This 
is nothing more than a resort to the course called for in 
the field-notes. Thus, where by the terms of the survey 
a line commences at a known monument and from thence 
runs a specified distance to another monument, which latter 
cannot be found, the survey is limited to the distance speci- 
fied to be ascertained by admeasurement.* The question 
where the government lines have been run, in all cases is a 
question of fact, and proper for the determination of the 
jury.5 

§ 140. The settled policy of Congress has been to survey 
the public lands in square figures, running lines north and . 
south, and east and west, and to extend the subdivisions au- 

* Herbert t?. Wise, 8 Call R. 811, top page; Com. v. Penn, 1 Peter's 
Ct. Ct. R. 511 ; Esmond t?. Tarbox, 7 Greenl. R. 61 ; Cowen v. Faunt- 
leroy, 2 Bibb R. 261 ; Cleveland v. Smith, 2 Story R. 288 ; Van Wyck 
V. Wright, 18 Wend. R. 168 ; Campbell v. Clark, 8 Mo. R. 653 ; Walker 
t?. Smith, 2 Barr R. 43 ; Hall v. Tanner, 4 Barr R. 244 ; Voorhes v. De 
Myer, 8 Sandf. Ch. R. 614, cited 2 An. U.S. Dig. 61, sec. 1. 

* Baker r. Talbott, 6 Monroe R. 182 ; Baxter v, Evett, 7 Monroe R. 
333, 884. 

^ Lewen v. Smith, 7 Porter R. 135. 

* Heaton v. Hodges, 14 Maine R. 66 ; Galloway v. Brown, 16 Ohio R. 
28. 

^ Dimmett v. Lashbrook, 2 Dana R. 1 ; Cockrell v, McQuinn, 4 Mon- 
roe R. 62, 68 ; Doe ex dem. Miller v, Cullam, 4 Ala. 576 ; Ott v. Soulard, 
9 Mo. R. 603, 604 ; Kewman v. Foster, 3 How. (Miss.) R. 383. 
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thoHzed by law, as far as practicable, in square figures, to the 
lowest denomination, and any subdivision made in a diflFer- 
ent manner by the surveyors is void.^ The lines of the sur- 
veys have no power of locomotion ; they neither expand nor 
contract to adjust themselves to the state of the water. They 
are fixed, immovable, and intended to be perpetual.^ . 

§ 141. In discussing this subject of United States surveys, 
the Alabama Supreme Court says, " The land system of the 
United States seems to have been designed to provide in 
advance, with mathematical precision, the ascertainment of 
boundaries, so as to dry up that fertile source of litigation 
as far as practicable. The act of Congress which contains 
the first conception of the system, and which is the ground- 
work of all succeeding acts on that subject, passed in 1796, 
prescribed the mode of surveying the public domain. * * * 
And the wisdom of these rules is apparent. Had they not 
been provided, great confusion would have arisen from the 
very causes which at a hasty glance would seem to consti- 
tute the perfection of the system. As the original conception 
contemplated a division of the lands on mathematical prin- 
ciples, without reference to natural objects as the termini or 
tests by which to ascertain or settle a disputed boundary, it 
would have followed in after time, when the comers and lines 
were obliterated by accident or design, if a mistake had su- 
pervened in the original survey, that interminable disputes 
would have arisen about boundary lines. To prevent this 
as far as possible, the law contemplates that, where the sur- 
vey has been made and returned, it shall be held to be 
mathematically true as to the lines run and marked, the cor- 
ners established, and the. contents returned. Thus each 
section or separate subdivision of a section would be inde- 
pendent of any other section in the township, and be gov- 
erned by its marked and established boundaries. Should 
those be obliterated or lost, recourse must then be had to the 

* Brown's Lessees v. Clements, 3 Howard, 660. 
« Nolin r. Parmer, 21 Ala. 66. 
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best evidence which can be obtained showing their former 
situation or place. The question, then, in this case is resolved 
into this : Is the land in dispute one of the established divi- 
sions which the second rule (of the act of 1805) provided 
for ? If it be, then the line actually run must govern, not- 
withstanding an error may have supervened in the original 
survey, which, however, is not shown in this case, as it does 
not appear that the marked line does not run north and 
south, which would be its course if mathematically correct. 
It appears from the record, that the disputed line is the 
boundary line of a fractional section. It is, therefore, a sub- 
division of a section, of which the lines were run and marked 
by the United States surveyor, and returned to the land 
office. The line thus run and marked must be esteemed the 
true boundary line, in accordance with the principles here 
laid down. The purchasers of land from the United States 
take by metes and bounds, whether the actual quantity ex- 
ceeds, or falls short of the amount estimated by the surveyor. 
The argument most strongly urged by the plaintiff 's coun- 
sel, is, that, when there is a discrepancy between the corners 
as established by the United States surveyor, and the lines 
as run and marked, the latter must yield to the former. 
Without determining what weight the arguments would be 
entitled to, in a case where a navigable stream does not cross 
the lines, it is clear, that in a case like this, where a stream 
of that description does traverse the section, it cannot apply. 
It would be subjecting the survey to a test which was not 
applied in the first instance, and which the law did not re- 
quire to be applied. In surveying the boundary lines of a 
section where no river intervened, an error caused by a devi- 
ation from the true course would be immediately discovered 
when a surveyor came to close the survey. But if, in run- 
ning any of the lines of a section, a navigable river should 
intervene, the survey stops at that point, on that line, and 
does not continue across the river, and the fraction thus 
made is complete in itself, and its contents can be ascer- 
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tained. This was all the law contemplated; and that it was 
the course pursued, appears from the field-notes of the sur- 
vey of this fraction returned to the land office." ^ 

§ 142. " In re-establishing a lost survey," says Cooley, J., 
" course and distance must yield to fixed monuments, and 
all ascertained surroimding monuments must be avowed 
their due weight in determining the locality of the unascer- 
tained corner. Under the system by which the survey was 
originally made, where, on a line of the same survey, between 
remote corners, the whole length of which line is found to be 
variant from the length called for, in re-establishing a lost 
intermediate monument, as marking subdivisional tracts, we 
are not permitted to presume that the variance arose from 
the defective survey of any part, but must conclude, in the 
absence of circumstances showing the contrary, that it arose 
from the imperfect measurement of the whole line, and dis- 
tribute such variance between the several subdivisions of 
such lines, in proportion to their respective lengths. Un- 
known corners must be found by the corroborative testimony 
of all known corners, with as little departure as may be from 
the system adopted on the original survey, without giving 
preponderance to the testimony of any one monument above 
another." 2 

§ 143. We then must come to the conclusion that the 
lands of the United States are conveyed by fixed boundaries, 
and artificial lines of measurement, and that an exact quan- 
tity of acres is sold by the acre, and never in gross. Such 
grants constitute what, in law, is called ager UmitatuSy or the 
limited field ; and the purchaser cannot claim beyond the 
lines, and the number of acres of his grant. These views 
are very clearly and conclusively sustained by the statutes 
of the United States, in regard to the sale of the public 
lands. 

§ 144. The public lands, as we have seen, are held in trust 

1 Lewen v. Smith, 7 Porter (Ala.) R. 428. 
• 14 Michigan, 71. 
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by the United States as a common fund to pay the debts, 
and provide for the general welfare of all the States in the 
Union.^ The contract with Virginia, for example, requires 
the land to be sold for a money value, and the country to be 
divided, from time to time, into States, which should be ad- 
mitte(} into the Union on an eqiidl footing with the original 
States^ and hence this trust was of a double nature ; viz., 
first, to dispose of the public lands on such terms as might 
appear best ; and, second, to create new States, and to admit 
them into the Union. Thus, when Illinois was admitted into 
the Union as a State, the rights of sovereignty thereby con- 
ferred on her were equal to the rights of sovereignty of the 
other States, and the United States could claim no more 
jurisdiction within her borders than within the limits of the 
older States. 

§ 146. It is true, that the United States was still the pro- 
prietor of the unsold public lands ; but the right of eminent 
domain, and of sovereignty, was in the State. It is also 
clear, that the United States could not, anterior to the forma- 
tion of the State, and its admission into the Union, by any 
act deprive the people of the State of that equality with the 
other States, which the fundamental law of the land provides, 
and any such act would have been void. 

§ 146. The United States, as we have seen, are entitled to 
the public lands remaining unsold in any new State that 
may be admitted into the Union ; but the lands formed either 
(1) per alluvionem, (2) per relictionem, or (3) per inmlce 
productionem^ belong to the State. The United States may 
be the proprietor of a section of land on rivers, such qs the 
Mississippi, Colorado, and Ohio ; but the shores and the beds 
of the rivers belong to the State, or, if the State is not yet 
formed, is inalienable property, in the hands of the General 
Government, held in trust for the purpose of enabling new 
States to be formed out of such territory, to perform their 
duties, and maintain their rights in regard to navigable 

' See ante, § 122, chap. v. 
13 



Digitized by VjOOQ IC _. 



98 LAW OF NAVIGABLE BIVBBS. 

streams, and public highways made incumbent on these 
States to perform, and to maintam by treaties and compacts 
•with other States and the Common Law.^ We find, that the 
acts of Congress for the disposal of the public lands conform 
to this idea ; and this brings us to the consideration of the 
action of the Greneral Grovernment in relation to the surveys 
on the navigable rivers of the United States. 

§ 147. In construing statutes, when the words are plain 
and unambiguous, the legislative will, as expressed, must be 
obeyed.^ TJbi nulla est ambiguitas, ibi nulla exposito (mU/ra 
verba fienda est When there is a doubt or ambiguity in the 
language used, every thing, which serves to assist in ferret- 
ing out the intention of the law-maker, may be resorted to. 
The intention of the legislature must control in all cases,* 
but that intention must be collected from the words.* A 
sound construction must be always warranted by the words, 
never be repugnant to them. Where the statute is obscure, 
the usage under it may be considered by the courts,^ or the 
reason and the spirit of the law,* or contemporaneous 
construction."^ 

§ 148. It will be necessary to bear these few plain and 
well-recognized principles in mind, in considering the act of 
1796, under which the entire public domain of the United 
States was surveyed. In the second section of the act, it is 
provided, that the public lands shall be surveyed in townships 
of six miles square, unless where the late Indian purchase, 

^ See Pollard's Lessee v. Hagan, 3 How. 212. 

* See Ellis v, Paige et al.y 1 Pick. R. 45 ; Holbrook r. Holbrook et al,. 
Pick. R. 260 ; Bartlett et cd. v. Morris, 9 Port. R. 266 ; Jarrot v. Jarrot, 
2 Gilm. R. 11 ; 2 Cranch R 858 ; 8 A. K- Marsh. 489. 

» 2 Cranch R. 10 ; 5 T. R. 449 ; 3 Cow. R 89 ; 8 Scam. 168 ; 12 
Johns. R. 176 ; 4 Cush. 314. 

♦ The King v. The Inhabitants of Ramsgate, 6 Bam. & Cres. R. 717. 
M T. R. 728 ; 1 Scam. R. 71 ; 8 Scam. R. 100 ; 1 La. An. R. 419 ; 

5 Cranch R. 22 ; Harper R. 101 ; 6 Iredell R. (Eq.) 71. 

• 6 Cranch, 807 ; 3 Scam. R. 153 ; 4 Comst. R 140. 
^ 3 Scam. R 97; 1 Gilm. R 617; 16 Ohio R 599. 
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or tracts heretofore surveyed and patented, " or the course 
of navigable rivers, may render it impracticable," and then 
this rule shall be departed from no further than the particu- 
lar circumstances may require.^ The ninth section of this 
act provides, " that all navigable rivers within the territory 
to be disposed of by virtue of this act, shall be deemed to 
be and remain public highways ; and that, in all cases where 
the opposite banks of any stream not navigable shall belong 
to different persons, the stream and the bed thereof shall 
become common to both." 

§ 149. In considering this act, which, as we have shown 
heretofore,^ has been extended over the entire West, we find 
that the surveys are to be varied as far as navigable rivers 
may render it necessary, and that all navigable rivers are 
declared public highways, and tlie beds of all streams not 
navigable are to be common to the owners of the land on the 
opposite banks. Now, the question is, did the law-making 
power consider the Ohio, and other great rivers in the territory 
ordered to be surveyed, and to which the act afterwards was 
extended, as navigable rivers in the highest and broadest 
sense ? And even admitting the truth of the Conmion Law 
doctrine, as usually understood and received, did not that 
act repeal or abrogate the Common Law in that particular ? 

§ 150. The act speaks of navigable rivers. What do these 
words mean ? Do the words of the act mean only such nav- 
igable rivers where the tide ebbs and flows, or all rivers 
actually navigable ? To answer this question fully, let us 
consider the geographicld position of the territory ordered to 
be surveyed by the act. It is " the lands lying north-west 
of the river Ohio, and above the mouth of the river Ken- 
tucky, in which the titles of the Indian tribes have been ex- 
tinguished." The tide did not ebb and flow in one of the 
many streams that, springing in the Alleghanies and its 
western spurs, gathering strength as they rolled on, poured 

^ 1 Statutes at Large, p. 466. ' Ante, § 1S6. 
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their vast volume of water into that " great inland sea," the 
Mississippi. Is it, then, not clear, when we consider this fact 
alone, that the legislative power, by the expression " naviga- 
ble rivers," means rivers actually navigable, without refer- 
ence to the tide ? The Common Law test, certainly, was 
abrogated by the act : 1st, because the law provides, that aU 
navigable rivers, by which, as we have seen, since there was 
not a single tidal stream in the territory ordered to be sur- 
veyed, only such streams as were actually navigable, whether 
the tide flowed and reflowed or not, could have been em- 
braced, should be public highways, and therefore not sur- 
veyed, and consequently not sold; and 2d, and mainly, 
because the act further provides that the beds of all streams 
not navigable should be common to the owners of the oppo- 
site banks, and, consequently, should not be held ad medium 
filum aquoe. Mr. Walker says of this last clause of the ninth 
section, " That a literal interpretation of these words would 
make the opposite owners tenants iii common of the bed of 
the stream, instead of being tenants in severalty to the 
middle."! 

§ 151. The words of the act are plain and unambiguous. 
But we have seen that contemporaneous construction of, and 
usage under, a law, may be resorted to by the courts to as- 
certain its meaning. What has been the practice, under this 
law and the construction placed upon it, by the officers 
of the government ? It has been the universal practice of 
all the deputy surveyors to corner on banks of all actually 
navigable rivers, and meander along the top of the same. 
The instructions of the General Land Office are clear and 
explicit on this point. Not only has this been the practice, 
but islands in the Mississippi and other rivers, long after the 
lands on both sides had been sold, have been surveyed and 
sold by the General Government. There can be no doubt, 
that these rivers were always considered navigable. No 

^ Walker's American Law, p. 291. 
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other conclusion can be arrived at for the act "clearly 
manifests the intention of the law-making power to ordain 
all rivers, ordinarily navigable, as Common Law rivers, 
above the ebb and flow of the tide." ^ 

§ 152. Accordingly we find, that, under the laws and prac- 
tice of the United States relating to the surveys of land, all 
streams actually navigable are excepted from private grants. 
The lines of the survey stop at the margin of the river, i.e. 
the top of the bank, and then meander along the top of 
the bank, by which means fractional sections are created ; 
and the purchasers of such are only charged for the true 
quantity of land, the bed of the river being excluded. 

§ 163. Discussing this subject, McLean, J., says, " By 
act of Congress of 18th May, 1796, which provided for the 
sale of the lands of the United States in the territory, it is 
declared, * that all navigable rivers within the territory to be 
disposed of by virtue of the act, shall be deemed to be and 
remain public highways;' and all the surveys made on 
such rivers were bounded by them, and the beds were never 
included in the surveys^ nor sold to individiiala. From this 
act of Congress, and these surveys, it clearly appears, that 
the navigable waters within the territory were considered by 
one party to the compact, as declared by that instrument, 
public highways." 2 

§ 154. Li another case, in the District Court of Wiscon- 
sin, Miller, J., said, " The Wisconsin is a meandered stream, 
according to the government survey of public lands. Al- 
though it is not navigable in its unimproved condition, above 
the site of the dam, for steamboats navigating the Missis- 
sippi Eiver, yet it is navigable in the common sense of the 
term. The soil^ or bed of the river, is not granted to riparian 
purchasers usqite adfilimiy but the body of the stream is re- 
served to the public." ^ 

* Wilkins, J., in the case of the Empire State v. Kussell, Newbr. 651. 
' Spooner v. McConnell et al.^ 1 McLean C. Ct. R. 346. 
3 6 American Law Regbter, p. 241. 
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§ 155. No one under such circumstances, where a tract 
is both bounded by definite lines containing a certain quan- 
tity of acres, ascertained by measurement, and only such 
number of acres actually sold, it should seem, would be able 
to successfiilly maintain, that those lines could be changed 
to suit the purchaser, and that he could claim beyond them ; 
and the number of acres sold, and to the centre of a stream, 
perhaps a mile wide. Yet such doctrine has been enun- 
ciated with a show of earnestness, in relation to the frac- 
tional sections, on our great rivers, although the presump- 
tion of medium jiLvm being the boundary line between two 
riparian proprietors, presupposes that the land upon which 
the water lies and flows has been granted to, and is shared, 
between them; and that therefore it cannot arise, where 
there is an antecedent presumption of law, that the bed and 
stream, or piece of water, belong to a third party ,^ as in this 
coimtry. 

§ 156. Whoever enters a fraction, enters it by the num- 
ber of the section, in the range and township, as containing • 
a certain number of acres, and the name of the river that 
causes the fraction is never mentioned, and the river as a 
margin on the plat is no part of the survey. In the case of 
MtdcUetan v. PHtehard^ the then Circuit-Judge, and now 
Chief-Justice of the Supreme Court of the State of Illinois, 
Sidney Breese, gave this instruction to the jury : " When 
lands are claimed by patent or grant from the government 
of the United States, purchased at the several land offices 
from the plats there filed, and which are bounded by the 
Mississippi River, the purchaser cannot claim beyond the 
lines of the government survey, and must be controlled by 
lines and corners established and run by the government 
surveyors.'* The majority of the Supreme Court overruled 
these sound views, but Mr. Chief-Justice Wilson, in a dis- 
senting opinion in this case, says, " The land authorized to be 
sold, and the mode of selling it, is prescribed by law, and all 

» Phear on Bights of Water, p. 12. « 8 Scam. 610. 
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sales in yiolation of that are void. Among the regulations 
prescribed by law as indispensable preliminaries to a valid 
sale of any part of the public lands, are, that the lands shall 
be surveyed and platted, and their surveys and plats are the 
guides of the land officers in making their sales. They 
have no authority to sell a single acre that had not been 
surveyed. Every tract of land liable to be sold, is specially 
described by range, township, and section, on the plats of 
the surveyors, and the patents from the United States ; and 
the officers have no authority to sell any other land. It fol- 
lows, therefore, as a necessary consequence, that islands, as 
well as other lands, that have not been surveyed and platted 
as the law requires, cannot be sold. They have no descrip- 
tion known to the law. And as such lands cannot be sold 
directly by numbers, as other lands are, it is clear to my 
mind that they cannot pass as incident to the sale of other 
land. That cannot be effected indirectly, and by intend- 
ment of law, which the law expressly forbids." 

§ 167. In Michigan, in the case of La Plaisance Bay 
Harbor Co. v. City of Monroe^ the chancellor says, " The 
complainants do not own either the bed or the banks of the 
river below the point of obstruction. The bed of the stream 
is public property, and belongs to the State. This is the 
case with all meandered streams ; no part of them being 
included in the original survey, and the Common Law 
doctrine of usque ad filum aquce is not applicable to them. 
The public owns the bed of this class of rivers, and is not 
limited in its right to an easement, or of way only. So with 
regard to our large lakes, or such parts of them as lie 
within the limits of the State. The proprietors of the ad- 
jacent shore had no property whatever in the land covered 
by the water of the lake ; the land imder complainants' 
warehouse and wharf belongs to the State." 

§ 158. In Alabama, Sawyer, under whom one Bullock 

* Walker's Ch. R., p. 165. But see Bice v. Buddlman, 10 Michigan, 
125, where the court carries the rights of the owner of the fraction as far 
as the land is susceptible of beneficial improvement 
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claimed, had erected a mill in the river, under the authority 
of the General Assembly of the State. Wilson was the 
owner of the opposite fraction ; the mill stood in the bed of 
the river, except that a little of the bank had been cut 
away to make room for the north and south mudsills to be 
laid in it on a level with the bed of the river ; the west sill, 
or streamer, being laid upon the^e sills. The current of the 
river ran around them, between them and the bank ; the 
bluflf of the river was nearly perpendicular, and only at 
extraordinary freshets the banks overflowed. The mill pro- 
jected some over the top of the bank, but did not touch it ; 
and the puncheons, passing from the mill door down to the 
bluflf, were about twelve feet long. The owner of the frac- 
tional section claimed the mill as appurtenant to his premi- 
ses, and the Circuit Court decided in his favor. The case 
was taken to the Supreme Court, and SaflFold, J., said, " It 
results from what has been said, that Wilson could not sus- 
tain his title to a mill erected by himself in the bed of the 
river beyond low-water mark. If he could not otherwise, 
the circumstances of his having inserted mudsills, or any 
other part of the house or dam, into the bank, so as to attach 
the mill to his soil, would not improve his title below the 
mark. There it follows irresistibly, that the fact of another 
having done the work, cannot extend his title. In either 
case, the law could only recognize his title to so much of 
the building or work as came within his line. Therefore, 
in this case, the plaintiflf below could have had a right only 
to so much of the mudsills, or parts of the mill building, 
or appurtenances to the land on which they rest, and which 
must pass. with it in the restitution. Hence, the conclusion 
results, that the Circuit Court erred in the instruction, that, 
if the mill was in any manner attached to the plaintiflf 's 
bank, it was an appurtenant to his premises, and included 
in his grant ; also, in saying, that the plaintiflf was entitled 
to recover damages for the use of it.'' ^ 

» BuUock V. Wilson, 2 Porter (Ala.) R. 448. 
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§ 159. In another case, in that State, the Supreme Court 
says, " It is, then, considered clear, that the navigable waters 
of this State have been dedicated to the common use of the 
people of the United States ; but perhaps it may be consid- 
ered questionable, vrhat extent of soil is embraced by the 
dedication. We think it must be so much ground as is cov- 
ered with the water, not only at low, but at high tide. The 
government surveys extend thus far, and the shore is re- 
garded as. rather a part of the water, than as land." ^ The 
question in this case involved land adjacent to the city of Mo- 
bile, and in the Mobile River. The tide may have flowed 
there, but this fact is barely alluded to. It does not form 
the ground for any reasoning of the court, nor the turning- 
point for any of its conclusions. The whole case, with all 
the views of the court, is as appropriate to the Mississippi 
River as to the Mobile. In this case, for the first time, the 
proper force was given to the repeated dedications of navi- 
gable waters to the public of the United States ; and it seems 
utterly inconsistent with these acts of dedication, and with 
the laws, to give the public only a qualified, partial, re- 
stricted use, a mere easement over the waters. 

§ 160. In Iowa, the Supreme Court held, that grants of 
land by the United States have relation to the plats and 
field-notes, and that the grantee cannot reject the plats 
and field-notes, and claim beyond the government line.^ 

§ 161. Nor can the fact that the United States granted a 
tract to Indian half-breeds, give their grantees any right be- 
yond the bank, and to the river. Where it was maintained 
in such a case, that the land was held under such a grant, 
and not in the usual manner of grants, — that is, by patent 
after a survey and plat described by section, town, and 
range, — the court said, "This is true; but yet it will not 
afiect the extent of complainant's rights. The grant to 
the half-breeds was to them as persons, and not as a politi-. 

» The Mayor, Ac, of Mobile v. Eslava, 9 Porter (Ala.) R. 601. 
' McManus v. Carmichael, 3 Iowa R. 1-57. 

14 
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cal body. The political jurisdiction remained in the United 
States. Had the grant been to the half-breeds as a political 
body, it would have been a question of boundary between 
nations and States, and then the line would have been we- 
dium filum aquoe^ as it is now between Illinois and Iowa. 
But such a grant could not be, without creating imperium 
imperio. This was not designed, and was not done. The 
grant was to them as individuals, as tenants in common, 
and is to be construed as any other grant or sale to individ- 
uals. It has since been surveyed and divided into sections, 
in the same manner as the other public lands. Although the 
country* was not then surveyed, yet the grant extends no 
further on the river shore, than if surveyed. It has been 
held, that the government cannot convey the land between 
high and low water, on the public navigable rivers,^ and 
that this space, and these waters, belong to the State. Al- 
though no State may exist at the time of such grant, as in 
this case, yet grants and sales made under such circum- 
stances are to be construed as having a view to the future 
sovereignty, which may or will arise, and so as not to impair 
its rights when they may have arisen." ^ 

§ 162. Though the Supreme Court of Iowa in these two 
cases held, that the riparian proprietors only owned the soil 
to high-water mark, yet, in a subsequent case,^ the court de- 
cided, that the patent of a fractional tract of land situated 
on the Mississippi Eiver, and shown by the plats of the 
United States survey as bounded by the river, was entitled to 
accretions, or newly formed ground ; and such newly formed 
ground, though below high-water mark, could not by any sub- 
sequent action of the Government be granted to another. In 
this case, the locus in quo had been gradually formed since 
the survey and sale by the United States of the adjacent 
land, and lay between the meandered line and the water's 

» Mayor, &c., of Mobile v, Eslava, 9 Porter, 678, 16 Pet 232. 
« Haight V. The City of Keokuk, 4 Iowa R. 212. 
» Kraut V. Crawford, 18 Iowa R. 549. 
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edge. It was claimed by the plaintiff under the swamp-land 
act. The defendant claimed it as belonging to him by vir- 
tue of the principle, that ground gained by alluvion belongs 
to the owner of the adjoining land. Mr. Justice Dillon, de- 
livering the opinion of the court, said, " We are of opinion, 
that the Government, having sold the land to the defendant, 
referring to a plat, which bounded the land by and upon the 
river, cannot, by any subsequent action or grant to another, 
cut oflf the defendant's right to the full benefit of his river 
front, or deprive him of any of the incidents of riparian pro- 
prietorship, and this, although the land thus subsequently 
granted was after the original grant newly formed, or ele- 
vated above the river, by alluvion, and lies outside of the 
meandered line, and between it and the present edge of the 
water. *Once a riparian proprietor, always so;' and al- 
though the locuB in quo be below the high-water mark, the 
same cannot be surveyed by the Government, and sold, for 
the reason that, under such circumstances, the Gt)vernment 
has nothing to sell." ^ The learned judge in this case seems 
to disregard entirely the field-notes and original work, which 
the plat is intended to represent. We think that the prin- 
ciple, " once a riparian proprietor, always so," cannot apply 
to owners of fractional sections, because in no sense of the 
term are they riparian proprietors, since a mathematical line 
separates the fraction from the river. Again, if the prin- 
ciple, " once a riparian proprietor, always so," is correct, 
then, though the alluvion to the line of the fractional section 
may amount to five thousand acres in ten years, the owner 
of the fraction, containing perhaps twenty acres, could hold 
all this land ; although, as we understand the word alluvion, 
it must be an imperceptible increase, and that, as soon as it 
becomes visible and the sea manifestly recedes, the sovereign 
is entitled to the derelict land. We know of instances on 

* But see the case of Boynton ». Miller et al,, 1 Stiles, where the court 
seems to be unwilling to carry the rights of the owner of a fraction across 
a slough, so as to include an island. 
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the lower Mississippi, where, in the short space of ten years, 
over one thousand acres were formed to the line of the ori- 
ginal fractional sections, containing barely fifty acres. If 
the mathematical lines run by the United States surveyors 
control the rights of the purchasers from the Government 
anywhere, then they must control the limits of fractions 
everywhere, 

§ 163. The Supreme Court of the United States, also, 
has maintained the sanctity of the original lines as run by 
the United States surveyor, in a signal manner, in a recent 
case, — the case of Bate% v. Illinois Central Railroad Com- 
pany} The court, in this case, holds, that in an action in 
ejectment for land bounded by a river, which has changed 
its bed and formed a new channel since the date of the sur- 
vey, it is proper for the jury to find whether the land in 
controversy is within the tract surveyed and granted ; that 
the jury is bound to find the river boundary to be where 
the plat of the survey and the field-notes have designated 
it, though in fact the river had, at the time of the survey, 
another channel ; and that the public, by the act of the 
proper oflBcer, had the right to fix and declare the place of 
the river for the purposes of a survey and sale of the lands ; 
and that a purchaser cannot contradict the survey, and 
claim beyond it, by showing that the true channel of the 
river was really at another place. 

§ 164. While, however, the lines of the original survey 
by the United States, along the banks of the various great 
inland rivers, have thus received the judicial sanction of 
the Supreme Court of the United States, and many State 
courts and enlightened judicial minds, the courts of some 
States, utterly unable to emancipate themselves from the 
commonly received Conmion Law doctrine in relation to 
rivers, and disregarding the surveying laws of the United 
States, have seen fit to regard the surveys along the banks 
as idle pastime. Thus Mr. Justice Scates, in Middleton v. 

» 1 Black, 204. 



Digitized by VjOOQIC 



OP THE BOUNDABIES OP GRANTS OP LAND. 109 

PrUchard et al.j^ assumes, that the meandering Imes are 
simply run for the purpose of ascertaining the quantity of 
the land in the fraction, just as if that quantity could not 
have been ascertained with sufficient accuracy without 
meandering, if, as he holds, the owner of a fractional 
section on the Mississippi goes to the centre of the river ; 
for surely it is absurd to say, that the lines along the top of 
the bank are run for the purpose of exactly ascertaining the 
quantity of land, and then to extend the limits of a fraction 
beyond the surveyed line to an unknown and imaginary 
boundary, and thus often attaching more land to the frac- 
tion than it originally contained. 

§ 165. In Ohio, in Qavifs Administrators v. Chambers^ 
the court also disregarded the hues run by the United 
States along the bank of Sandusky Eiver. The court, in 
that case, asks, " At what point does the right of the owner 
of the adjoining lands terminate, — on the top or at the bot- 
tom of the bank ? at high or low water mark ? Does his 
boundary recede or advance with the water, or is it station- 
ary at some point ? and where is that point ? Who gains 
by alluvion ? Who loses by the direptions of the streams ? 
No satisfactory rules can be laid down in answer to these 
questions, if the Common Law doctrines be departed from ; 
and, if it be assumed, that the United States retain the fee- 
simple in the beds of our rivers, who is to preserve them 
from individual trespasses, or determine matters of wrong 
between the trespassers themselves ? It cannot be reason- 
ably doubted, that if all the beds of our rivers supposed to 
be navigable, and treated as such by the United States in 
selling the lands, are to be regarded as imappropriated ter- 
ritory, a door is opened for incalculable mischief. Intruders 
upon the common waste would fall into endless broils 
amongst themselves, and involve the owners of adjacent 
land in controversies innumerable. Stone, soil, gravel, the 

* 8 Scam. 422. See also Canal Trustees v. Haven, 5 Oilman R. 557 
« 8 Ohio R. 495. 
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right to fish, would all be subjects for individual scfamble, 
necessarily leading to violence and outrage." The learned 
judge, upon such reasoning, then decides, that the Sandusky 
River belongs to the adjoining proprietors, although they 
never paid for it, and the bed and shores of the river were 
expressly excluded by the surveyed lines. If the court had 
for a moment considered, that the federal domain not cov- 
ered with water is subject to similar trespasses, &c., so 
graphically described, and that the General or State Govern- 
ments are amply able to protect their respective rights, the 
judges, it would seem to us, would have made no such deci- 
sion. The answer to the question, " Where does the right 
of the adjoining owner terminate ? " obviously is, at the line 
run hy the United States surveyor. 

§ 166. In a subsequent case, the Supreme Court of that 
State modified its views in relation to the ownership of the 
river by the owners of fractions. This case, also, however, 
it appears to us, was not fully considered. The commonly 
received Common Law doctrine it at once recognized and 
extended to our rivers. There is not a word in relation to 
the character of that river, the Ohio ; nothing in relation 
to the Ordinance of 1787, its meaning and eflFect ; and noth- 
ing concerning the laws and practice in respect to the sur- 
vey and sale of the public lands. It stands chiefly on two 
cases in New York.^ It relies, also, partly upon two Penn- 
sylvania cases,^ which claim to teach that the riparian pro- 
prietor owns to the water, but not ad medium filum aquce ; 
and thus neither following the Common Law, nor wholly 
abrogating it, yet disregarding the lines run by the United 
States. 

§ 167. In Mississippi, the Supreme Court has also held, 
that the purchaser of a fractional section holds to the centre 

* The People r. Piatt, 17 Johns. 165 ; Hooker v, Cummings, 20 Johns. 
90. 

* Cooper V. Smith, 9 Serg. & Raw. 26 ; Shunk v. Schuylkill Navigation 
Co. 14 Serg. & Raw. 74. 
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of the Mississippi River; and, in a recent case, this position 
has been re-affirmed.^ 

§ 168. In Missouri, in the case of O^Fallon v. Dagget^ 
the Supreme Court decided, that the verge owner held to 
low-water mark. In that case, the grant was not made by 
the United States, but by the King of Spain to Yost6 ; and 
grants under the civil law go to low-water mark. In the 
case of Shelton et aL v. Maupin^ the court, however, holds, 
that the river is the boimdary of the fractional sections, be- 
cause the books in the register's office show the river to be 
boundary, and that the lines may be extended over the allu- 
vion, that may have formed, or form toward the river, if the 
distance does not exceed a mile from the section corner. 
Whether the fractional section, after by gradual increase it 
had grown to an entire section, could be extended any fur- 
ther, the court does not say. " As the plat," says Gamble, 
J., " shows the Missouri River as bounding the section from 
its north-western to its south-eastern extremity, and shows 
the south-east corner of the section on the bank of the river, 
the bond is construed to cover all the land within the sec- 
tion 34, which lies north of the south line continued to the 
river." • 

§ 169. In Louisiana, this subject has been discussed with 
greater erudition than in any other State. But the jurispru- 
dence of Louisiana is modelled on that of the Civil Law ; and 
the grants, in relation to which the discussions arose, were 
made by the kings of Framce or Spain, and, consequently, 
the laws or ordinances of those countries only were involved 
in the discussion. It was repeatedly held to be the Civil 
Law of France, that the grantee on the bank of a navigable 
river held to low-water mark ; but it must be remembered, 
that, in the cases in that State, the grants were bounded by 



* Morgan ». Reading, 3 Sm. & Marsh. R. 306 ; Magnolia t?. Marshal, 
89 Miss. R. 111. 

8 4 Mo. 343. ' 16 Mo. R. 128. 
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the river, and not by fixed mathematical lines run along the 
top of the baiik.^ 

§ 170. In the States formed subsequent to the Revolution, 
and surveyed under authority of the act of 1796, the weight 
of authority, as well as of reason, is, that the lines running 
along the tops of the banks of the rivers traversing these 
States, have a meaning, and limit the rights of owners of 
fractional sections. The purchasers of fractional sections 
on the border of navigable rivers in this country are not 
riparian proprietors, if those lines mean any thing. They 
cannot claim outside of the definite lines of the fraction, as 
noted in the field notes and as they are projected to the river 
on the plat of survey, and by which they made their entry, and 
purchased. This is so obvious, that it does not require argu- 
ment. Some courts have disregarded these lines ; but in 
Iowa, Alabama, Michigan, and by the Supreme Court of the 
United States, their binding efficacy has been recognized. 

§ 171. Having discussed this subject in reference to the 
States formed out of territory of the Union, we will now 
consider the rule in the original States. Of course, we are 
ready to admit, that in all those States where grants of 
land are bounded by watercourses, and where there are no 
statute regulations on the subject, or express exceptions in 
the grants, highly interesting questions may arise as to the 
extent of the proprietor's right on the margin. In such 
cases, the character of the water, — whether sea, a navigable 
river, where the tide ebbs and flows, a fresh-water navigable 
stream, or one not navigable, — is material to be considered, as 
well as the established custom of such State, in determining 
the extent of the grant. 

§ 172. There has been much litigation, whether the right 
extends to the high, or low, or the ordinary water mark, or 
to the centre of (often the thread of) the river. Our chief 
concern in this treatise is with navigable rivers, where the 

^ Morgan v, Livingston, 6 Mart. (La.) R. 19 ; 18 La. R. 122 ; 11 La. 
R. 140. 
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tide does not ebb and flow. To the case of Ex parte Jen- 
ning»^ the learned reporter has appended a note, in which 
are collected many of the authorities ; and we propose to dis- 
cuss the cases cited by him in their order, and show their 
utter inapplicability to our great rivers, expressly excepted, 
by the surveyors of the United States, frova their surveying 
operations. In this note, it is said to be settled by the Com- 
mon Law, that where a man's land abuts or adjoins to any 
river above the tide-waters, he owns the river to the centre 
of the stream ; that, as long ago as 1805, m Palmer v. 
Mulligan^ it appearing that the defendant owned the shore 
of the Hudson as low down as still-water, this being above 
tide-water, Thompson, J., and Kent, Ch. J., applied to this 
case the doctrine that his ownership extended to the centre 
of that great river ; and the latter then hinted at what has 
been since often re-afl5rmed, that if a State will bound a 
grantee Upon a river not navigable, he shall hold to the cen- 
tre, unless there he an exception of the river in the grant, 

§ 173. In Adams v. Pease^ the plaintiflF owned a large 
farm, bounded east on Connecticut River, above the flowing 
of the tide, but where it was large and passable for flat- 
bottomed boats of thirty tons burden, and sometimes vessels, 
built above, had been floated down ; yet it was held that^ a 
boundary in terms on the river carried the plaintiflF's owner- 
ship of the river to its centre. The rule is there laid down 
by Swift, Ch. J., that the adjoining proprietors have this 
right. 

§ 174. In Hooker v. Cummings^ this doctrine seems to 
have been fully approved, and was applied to the Salmon 
River, which empties into Lake Ontario. Spencer, Ch. J., 
in delivering the opinion of the court, said, " K the soil on 
both sides be owned by an individual, he has the sole and 

1 6 Cowen, 618-554. « 8 Caines, 819. 

' 2 Conn. R. 48; see also Chapman v. Kimball, 9 Conn. 88; East 
Haven v. Hemingway, 7 Conn. 186 ; Middletown v. Page, 8 Conn. 281. 
« 20 Johns. 91. 

15 
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excluBive right ; but if there be different proprietors on each 
side, they own their respective sides ad medium filum aqtusJ^ 
The court then approved what Kent, Ch. J., said in Palmer 
V. Mulligan^ that the Hudson was private property down to 
still-water. They also show, that cases holding the contrary 
in Pennsylvania are founded on a repudiation of the Com- 
mon Law, as usually understood. This doctrine has been 
substantially re-affirmed in a number of cases in the same 
State. Recently, however, this rule has been repudiated as 
to large rivers, actually navigable. The Court of Appeals 
seems to intimate, that grantees on such rivers hold only to 
high-water mark.^ 

§ 176. In the case of Arnold v. Munday^ the plaintiff's 
land ran to, or was bounded on, a river, where the tide did 
not ebb and flow ; and he, and those under whom he claimed, 
had staked off and planted a bed of oystors, some of which 
the defendant had taken away, for which the action was 
brought. On a motion for nonsuit, the judge remarked, 
** That a grant of land to a subject or citizen, bounded on a 
fresh-water stream, or river where the tide neither ebbs nor 
flows, extends to the middle of the channel of the river ; 
but that a grant bounded on a navigable river, or other 
water, where the tide does ebb and flow, extends to the edge 
of the water only, that is to say, in the language of the 
opinion before us, ^^ to high-water mark, when the tide is 
high, and to low-water mark, when the tide is low ; but it 
extends no further." The plaintiff was nonsuited upon 
this distinction. On a motion to set aside the nonsuit, the 
Supreme Court, after a fxjSl investigation, confirmed the 

' See ante, §§ 61-74, chap, iii.; but see, also, Williams v. Jackson, 5 
Johns. R. 489 ; Van Gordon v, Jackson, 5 Johns. R. 440 ; Jackson v. 
Snow, 12 Johns. R. 262 ; Luce v. Carley, 24 Wend. R 451 ; Colvin 
V. Burnet, 2 Hill R. 620; Crooker v, Bragg, 10 Wend. 260 ; Herring v. 
Fisher, 1 Sand. Sup. Ct. R. 344 ; Hanunond v» McLachan, 1 Sand. Sup. 
Ct R. 323. 

* 1 Halstead R. 1. 
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distinction, and refused the motion. The principle which is 
considered to have been established by the conrt is, that a 
grant of laud bounded upon a fresh-water stream, or river, 
where the tide neither ebbs nor flows, extended ad medium 
filum aqiuB; but a grant bounded upon a navigable river 
extends to the edge of the water only. 

§ 176. In Claremonb v. Qarlton^ lot No. 46 was admitted 
at the trial to be bounded, on the south, on Sugar River, 
above tide-water ; and an island lying on the north side of 
the river was held to pass by the grant, which was by the 
government of New Hampshire. 

§ 177. In Hayes' UxeciUors v. Bowman^ the words of the 
grant were, " lying on the west side of South River, and 
bounded by the same." This was where the tide did not 
flow. The court says, " Where the Commonwealth, having 
title to lands lying on both sides of a watercourse not navi- 
gable, grants the lands lying on one side thereof, and bound- 
ed thereby, it is universally admitted, that such grant carries 
with it the title to a moiety of the watercourse. There can 
be no reason assigned, why this rule, so just in relation to 
grants by the Commonwealth, should not equally apply to 
conveyances by individuals." 

§ 178. In Massachusetts, in the case of King v. King^ it 
appeared that Benjamin King was owner of two tracts of 
land, opposite to each other, on the east and west side of 
Sheepscut River, and adjoining thereto, conveyed by him by 
boundary lines, which included a part of the river, where it 
passed over falls and formed a site for mills. In this case, . 
the court held, that even this specific boundary could have no 
effect in excluding the remainder of the river. In Lant v. 
Holland,^ the plaintiff derived title from the Commonwealth 

^ 2 N. Hamp. S. 369 ; see also Rix v, Johnson, 5 N. Hamp. R. 520 ; 
Smith V. Powers, 15 N. Hamp. R. 546 ; State t?. Oilman ton, 9 N. Hamp. 
B. 461 ; Bowman v. Farmer, 8 N. Hamp. R. 402. 

" 1 Rand R. 417 ; Mead v. Haynes, 3 Rand. (Va.) R. B3. 

3 6 Mass. R. 496. « 14 Mass. R. 149. 



Digitized by VjOOQIC 



116 LAW OP NAVIGABLE RIVERS. 

thus : " A certain tract of land, lying in township numbered 
one in the county of Cumberland, which was surveyed and 
laid out April, 1789, by Samuel Titcomb, and is bounded as 
follows, to wit, beginning at a hemlock tree, standing by the 
south side of the river Androscoggin, thence south, and to 
another hemlock tree, also standing by said river, thence 
south-eastwardly, and bounding by said river to the first- 
mentioned bound," &c. The court, in this case, held, that the 
grant extended to the thread of the river, and that the ebb- 
ing and flowing of the tide was, by all the courts, regarded 
as the only test of navigability. This is further illustrated 
by the castB of Storer v. Freeman^ where Parsons, Chief-Jus- 
tice, remarked that " By the Common Law of England, which 
our ancestors brought with them, claiming it as their birth- 
right, the owner of land bounded on a fresh-water river 
owned the land to the channel of the river of common right ; 
but, if his land was bounded on the sea, or an arm of the 
sea, where the tide ebbed and flowed, he could not, by such 
boundary, hold any land below the ordinary low-water mark, 
for all the land below belonged, of common right, to the 
king."? 

§ 179. In all these cases, the reader will notice, the grants 
are bounded by, and run to, the river, — the river seems to 
be an essential part of the description, the great visible 

^ 6 Mass. R.. 438. 

* We may remarl?, that, by the Massachusetts ordinance of 1641, the 
boundaries of owners of land on the verge of the sea, or navigable rivers, 
as usually understood, is extended to low- water mark, with full power to 
erect wharves and other buildings thereon ; subject, however, to the rea- 
sonable use of other individual proprietors and of the public for the pur- 
poses of navigation ; and subject, also, to such restraints and limitations of 
the proprietor's use of them as the Legislature may see fit to impose for the 
preservation and protection of public and private rights. Commonwealth 
V. Alger, 7 Gushing, 63. See also City of Boston t?. Lecraw, 1 7 Howard, 
426 ; Waterman «. Johnson, 18 Pick. (Mass.) R. 261 ; Ingraham r. Wil- 
kinson, 4 Pick. (Mass.) 468 ; Bliss ». Rice, 1 7 Pick. (Mass.) R. 23 ; Tyler 
V. Wilkinson, 4 Mason Ct. Ct R. 897 ; Knight v. Wilder, 2 Gush. (Mass.) 
199 ; Sparhawk t?. Bullard, 1 Met (Mass.) R. 96, 106, 
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landmark.^ No survey of the lands by mathematical lines, 
expressly excluding the river, was made by the States, before 
the lands were granted. The courts, also, regard the ebb 
and flow of the tide as the only test of navigability. These 
cases, therefore, are not applicable to the States formed out 
of the territory surveyed by the United States. For in those 
States, the navigable rivers, — such as can actually be navi- 
gated, without reference to the ebb and flow of the tide, — 
have been expressly excluded by the surveyors. 

§ 180. But, even viewing this subject in a broader light, it is 
obvious that the question of navigability ought not to depend 
upon the ebb and flow of the tide or firesh water ; for the riv- 
ers in all the new States have been expressly recognized as 
public highways by both the Federal and State Govem- 

* This remark is also true in reference to the following cases in North 
Carolina: Pollock v. Harris, 1 Hay. B. 252; Sundifer v, Foster, 1 Hay. 
R 237 ; Conder v. Corr, 2 Hay. 183 ; Smith v. Auldridge, 2 Hay. R. 882 ; 
Harramond v. McLaughan, Taylor R. 196 ; Garraway t>. Witherington, 
N. Carolina T. B. 275; Haughton o. Bascoe, 3 Hawks B. 21 ; Slade v. 
Neal, 2 Dev. R. 61 ; Denn v, Mabe, 4 Dev. R. 180 ; Murley r. Morgan, 
1 Dev. & Bat. R. 425; Becton t?. Chestnut, 4 Dev. & Bat R. 335 ; Lynch 
r. Allen, 4 Dev. & Bat. R 62; Williams v. Buchanan, 1 Iredell R. 535 ; 
Slade V. Neal, 2 Dev. R. 61. 

In Maryland, Corsey v. Hammond, 1 H. & Johns. 190 ; Hammond v. 
Ridgely, 5 H. & Johns. 215 ; Brown v. Kennedy, 5 H. & Johns. R. 195 ; 
Howard v. Moale, 2 H. & Johns. R. 249 ; Miles v. Knott, 12 G. & Johns. 
R. 442 ; Ridgley v. Johnson, 1 Bl. Ch. R. 316. 

In Maine, Proprietors of Ken. Purchase ». Tiffany, 1 Greenl. R. 210 ; 
Winthrop t?. Curtis, 3 Greenl. 110; Graves t?. Fisher, 5 GreenL R. 69; 
Loring V. Norton, 8 Greenl. R. 61 ; Bradley v. Rice, 1 Shepley R. 198 ; 
Nickerson v. Crawford, 4 Shep. R 246 ; Lowell v. Robinson, 4 Shep. 357 ; 
Hathom v. Stinson, 1 Fairf. R 238. 

In Tennessee, Weakley's Lessee v. Legrand, 1 Tenn. R. 269. 

In Kentucky, Reid v. Langford, 3 J. J. Marshal R 420. 

In Ohio, Hastings v. Stevenson, 2 Ohio R 8 ; Buckley v. Gilmore, 12 
Ohio, 63. 

In the United States Supreme Court, Newson t>. Pryor, 7 Wheat. R 7 ; 
Johnson r. Pannel, 2 Wheat. R 206 ; New Orleans «. United States, 10 
Peters, 717 ; Banks v. Ogden, 2 Wallace, 65 ; Jones v. Soulard, 24 How. 
64. 
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meats ;^ and, in the language of the Alabama Supreme 
Court, " Even if it [the Coosa] be of suflficient width and 
depth, and suited to the ordinary purposes of navigation, 
and the Government has not expressly granted any part of 
the bed, or computed it in the quantity granted, which im- 
plies an exception, as in case of navigable water, the stream 
is thereby constituted a public highway, and no individual 
can assert any private right of soil in the bed beyond the 
low-water mark. His claim could have no better foundation 
than that in the case of the oyster-bed, planted in the tide- 
water, both places being alike reserved for public use. That 
this is the true character, and proper view to be taken, of the 
Coosa River, has, I think, been suflSciently shown." ^ 

§ 181. In all the cases cited by Mr. Cowen, the controversy 
arose as to land bounded by, and abutting or adjoining a 
river. In the new States, as we have already demonstrated, 
the land does not abut on the river, and, consequently, the 
cases there cited have no application in those States ; ^ but 
even if the mathematical lines run by the surveyors had not 
been run, still, the rivers being navigable in fact, and having 
been dedicated to the use of the people of the United States, 
under the Common Law, as we have shown, the high-water 
mark would be the utmost limit to which the right of the 
owner of a fractional section could extend. In the old 
States land-grants, generally, were bounded by visible ob- 
jects; but nevertheless, in Pennsylvania, South Carolina, 
North Carolina, and, now. New York, navigable rivers are 
held to remain State property, and the supposed Common 
Law has been repudiated. 

§ 182. In investigating the cases, it will be noticed, that 
some of the courts, while they repudiate the supposed Cona- 
mon Law as inapplicable to our great inland rivers, and con- 
sider them as navigable in the highest and broadest sense, 

» See ante, § 146. 

" Bullock V, Wilson, 2 Porter, 443. 

* Saulet V, Sheperd, 4 Wallace, 602. 
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yet carry the ownership of proprietor of the verge of the 
bank to low-water mark, thus neither following the Common 
Law, nor wholly abrogating it. There is no authority in tlie 
Common Law for any such distinction. If rivers are navi- 
gable, the owners go to high-water mark only ; it not naviga- 
ble, they belong to the riparians ; and these views the courts 
of New York and Iowa hold as applicable to the Mississippi 
and Mohawk.i 

§ 183. The land between high and low water mark is as 
much a part of the river as the sea-shore is a part of the 
sea. It is true, that the sea-shore is covered by the tide 
every day ; but the banks of the rivers, above the flow of the 
tide, are regularly filled with water a half-year, instead of 
half every day. The tide in rivers is annual. JeflFerson, 
discussing this subject, says, " In our rivers, as far as the 
tide flows, the beach is the actual as well as nominal bed 
of the river, during the half of every day ; above the flow 
of the tide, it is covered half the year at a time, instead of 
half of every day, the tide there being annual only, or one 
regular tide in a year. This, in my State where rain begins 
about the 1st of November, is at its full tide during the 
months of January and February, and retires to its minimum 
by the end of April. In other States, from north to south, 
this progression may vary a little. Hence, we call them the 
summer and winter tides, as the Romans did theirs hiber- 
nuB et cestivtbs. The Mississippi resembles our fresh-water 
rivers in having only one regular swell or tide a year. It 
differs from them in not being subject to occasional swells. 
The regions its waters drain are so vast, that accidental rains 
and droughts in one part are countervailed by contrary acci- 
dents in other parts, so as never to become sensible in the 
river. It is only when all the countries it drains become 
subject to the general influence of summer or winter, that a 
regular and steady flood or ebb takes place. It differs, too, 

* McManus v. Carmicliael, S Iowa, 1-58 ; The People v. The Canal Ap- 
praisers, 33 N. Y. (6 Tiffany) R. 461. 
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in the season of the tides, which are about three months later 
than in our rivers. Its swell begins with February, is at its 
greatest height in May, June, and July, and the waters retire 
by the end of August. This high tide, therefore, is in sum- 
mer, and the low water in winter. Being regular in its tide, 
it is regular also in the period of its inundations ; whereas, 
in ours, although the natural banks rarely escape being over- 
flowed at some time of the season, yet the precise time varies 
with the accident of the fall rains. But it is not the name 
of the season, but the fact of the rise and fall, which deter- 
mines the law of the case." ^ 

§ 184. It seems a fair proposition, that the ruling author- 
ity of a country ought to have the control of the land be- 
tween high and low water mark, along the great highways 
passing through such country, or on the sea bounding it. 
Both private and public interests might be seriously involved, 
if the dominion were not vested in the sovereign States. 
" And this right of empire," says Woolrych, " may properly 
be extended to tidal rivers, to which, however wise a policy 
it might have been in former times to have facilitated access, 
there were occasions when it was equally expedient to deny 
too free a passage. In early days, when perils of a formidable 
character menaced the realm at intervals, when Parliament 
could not interfere so promptly as at present, it can scarcely 
be deemed otherwise than fortunate that English monarchs 
possessed so wide an authority over waters which led to the 
great highway of the world." ^ This same principle governs 
the imperial right over land between high and low water 
mark. What is said by Woolrych applies with equal force 
to the vast rivers in this coimtry, especially since, as we have 
already seen, the river, with its banks and shores, is expressly 
excluded from the survey.® 

§ 185. The case of Sandleyh Lessee v. Anthony ^^ is gen- 

^ Lands in New Orleans, called the Battore, 17 Am. State Papers, 
p. 90. 

« Woolrych, p. 394. « See ante, § 150. * 6 Wheaton, 874. 
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erally referred to as an authority in support of the position 
carrying the ownership of the riparian proprietor to low-water 
mark. That case, however, cannot be so construed. The 
case referred to, was a question of boundary between two 
States. The land in controversy, as it appeared from the plat, 
or surveyor's certificate, was bounded by the Ohio River ; the 
river, turning its course southward for a considerable distance, 
then takes a northern direction, until it approaches within 
less than three miles, as appeared from the plat, the place 
where its southern course commenced. A small distance 
above the narrowest part of the neck of land which is thus 
formed, a channel, or what is commonly termed a bayou, 
makes out of the Ohio, and enters the same river a small 
distance below the place where it resumes its western course. 
This channel, or bayou, is about nine miles by its meanders, 
three miles and a half in a straight line, and from four to 
five poles wide. The circuit made by the river appeared to 
be from fifteen to twenty miles. About midway of the 
channel, two branches empty into it from the north-west, 
between six and seven hundred yards from each other ; the 
one of which runs along the channel at low water, eastward, 
and the other westward, until they both enter the main river. 
Between them is ground over which the waters of the Ohio 
do not pass imtil the river has risen about ten feet above its 
lowest state. It rises from forty to fifty feet ; and all the tes- 
timony proved, that this channel is made by the waters of 
the river, not of the creeks which empty into it. The people 
who inhabited the peninsula of land have always paid taxes 
to Indiana, and have been considered as within its jurisdic- 
tion, both while it was a territory, and since it has become a 
State. The question was, whether the land in controversy 
was in Kentucky or Indiana. In 1781, Virginia ceded to 
the Union the lands " to the north-west of the river Ohio." 
If Indiana extended only to the river when at its medium 
height, the land, it was claimed, belonged to Kentucky. The 
court held, that the State of Indiana extended to low-water 

16 
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mark. The Supreme Court of the United States, Marshall, 
Ch.. J., said, " When a great river is the boundary between 
two nations or States, if the original property is in neither, 
or there is no convention respecting it, each holds to the 
middle of the stream. But when, as in this case, one State 
is the original proprietor, and grants the territory on one 
side only, it retains the river within its domain ; and the newly 
created State extends to the river only. The river, however, 
is its boundary." From this, the reader will notice, that, 
while it is decided, that the State of Indiana extends only to 
the water at all times, because the territory out of which that 
State was formed had been granted by Virginia, and that 
river is its boundary, it is not decided that the riparian pro- 
prietor holds to low-water mark, as seems to have been con- 
ceived. 
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CHAPTER Vn. 

BRIDGES AND OTHER OBSTRUCTIONS. 

§ 186. We will now discuss the subject of bridges and 
other obstructions that may be constructed across navigable 
rivers. This branch of our subject has, of late years, eli- 
cited considerable discussion, and in the Western States has 
grown up to be of vast importance. The cases in which this 
subject is discussed may be divided into two classes : (1) 
such in which the third clause of the seventh section of the 
first article of the Constitution of the tJnited States, and 
which secures to Congress the right to regulate commerce 
with foreign nations and among the several States, forms the 
turning-point ; and (2) such in which the fourth article of 
the Ordinance of 1787, securing the free navigation of the 
navigable streams leading into the Mississippi and St. Law- 
rence, is involved.^ 

§ 187. The earliest case that seems to have had any effect 
on the subsequent discussion was Oommonwealih v. Breed? 
decided in 1827. This was a writ of qiu> warranto^ to test 
the legality of a drawbridge over a navigable water, a navi- 
gable arm of the sea, erected by authority of a private stat- 
ute.^ Although the case turned chiefly on the owner's 
compliance with the terms of the statute, yet the constitu- 
tionality of the law itself was drawn in question ; and the 
court sustained the power of the Legislature to allow •ob- 
structions and interruptions to navigation, when demanded 
by public convenience and necessity. To the same eflFect 

* See an elaborate note in the 1 Western Jurist, p. 666 (186 7)^ to the 
case of the Illinois Packet Co. t?. Peoria Bridge Association (38 III. 467) 
by the learned editor, William G. Hammond, Esq., which has been freely 
used in preparing this chapter. 

* 4 Pickering, 460. ' St. Mass. 1816, chap. 81. 
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was People v. Rensselaer and Saratoga B.H. Co.^ in New 
York in 1836 ; though in this case the courts admit, arguendoy 
that any obstruction entirely preventing, or essentially im- 
peding the navigation of waters over which coasting vessels 
have a right to pass, would be imlawful. 

§ 188. In 1832, in Hogg v. The ZanesviOe M. ^ C. Co.? 
for the first time in the West, the provisions of the Ordinance 
of 1787 were mentioned in discussing this subject. In this 
case, the defendant had been authorized by the Legislature of 
Ohio to erect a dam across the Muskingum, putting therein 
locks for the passage of boats. The lock became choked 
during high water, and the plaintiff lost his boat in trying to 
pass over the dam. A verdict for the plaintiff was reserved 
for the opinion of the full court, who gave judgment on it, 
holding that the acts must be so construed as not to allow 
any interference with the navigability of the river, and that 
when the lock got out of order, so that boats could not pass 
conveniently, the dam became a nuisance. Under any other 
construction, they say, the acts would have been inconsistent 
with the fourth article of the Ordinance of 1787, which was 
as binding on the State of Ohio as its own Constitution. 

§ 189. In Cox V. State? a similar decision was made by 
the Supreme Court of Indiana. 

§ 190. This position was elaborately sustained in 1838, in 
Spooner.Y. McConnell et aL? by Mr. Justice McLean. The 
case arose on an application for an injunction to prevent 
the State canal commissioners from erecting a dam across 
the Maumee River. It was refused, on the ground that the 
plaintiff had not •suflScient interest to sustain his interfer- 
ence, but with an intimation, that, had the petition been 
filed by a person actually engaged in the navigation of that 
river, the case would have been different. The Ordinance of 
1787 was held to be still in force, and also that the Legisla- 
ture could not contravene it, and that this was not inconsist- 

» 15 VTendeU R. 118. « 5 Ohio R 410. 

' 3 Black£ 193. * 1 McLean K 337-^83. 
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ent with State sovereignty. McLean, J., said, " If the peo- 
ple of a State, in their sovereign capacity, enter into a 
compact, either from motives of sound policy, or for a valu- 
able consideration paid, that certain lands within the State 
shall be exempt &om taxation, or that certain navigable 
rivers shall remain unobstructed, the sovereignty of the State 
is no more affected than it is by every act of incorporation, 
where exclusive privileges are given to a company or an 
individual. 

" Certain objects on which the sovereign power may act 
are, by its own consent, withdrawn from its action ; but this 
does not divest the State of any attribute of its sovereignty. 
If certain lands be exempt from taxation, the general power 
to tax is not affected ; and so, as to any exclusive right or 
privilege, which is vested by compact or act of incorporation. 
A State cannot divest itself of its essential attributes of sov-* 
ereignty. It cannot enter into a compact not to exercise its 
legislative and judicial functions, or its elective rights, be* 
cause this would be to change the form of government, 
which is guaranteed by the Federal Constitution." 

§ 191. While, however, the court maintained the binding 
force and eflfect of the Ordinance of 1787, it was intimated^ 
that it would not be so construed as to prevent ordinary 
works of improvement. In the subsequent case of Palmer 
V. Cuyahoga Co.^ this was more clearly ruled, and that a 
drawbridge across the Cuyahoga River is not such an ob- 
struction as the ordinance forbids. 

§ 192. The case of Williams et al. v. Bearddey el al.^ 
which was decided in 1851, is the next case in chronological 
order. The plaintiffs, in that case, whose boat had been in*- 
jured by a collision with defendants' bridge, asked the court 
below to charge (substantially), that, if the eflfect of the 
bridge was to make necessary any change whatever, in build- 
ing, running, or equipping the boats used in navigating the 
river, or if it in any degree made navigation " more dangeiv 

> 3 McLean, 256. « 2 Carter (Ind.) 69. 
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0U8," it was a nuisance, and the plaintiflFs could recover, un- 
less wilfully negligent. The court modified these instructions 
by inserting, " unless the general and public advantage aris- 
ing from the bridge exceed any slight inconvenience arising 
therefrom," and other words to the same effect. The 
Supreme Court held, that these instructions were at least as 
favorable to the plaintiflFs who appealed, as they had any right 
to demand ; that the drawbridge was not necessarily a nui- 
sance, or forbidden by the Ordinance of 1787. 

§ 193. The main support of these decisions was, however, 
taken away by a series of adjudications in the Supreme 
Court of the United States, that no part of the Ordinance of 
1787 remained in force since the adoption of the Constitu- 
tion of the United States, and the States formed out of the 
territory.^ 

§ 194. In 1824, the Supreme Court of the United States 
had decided in the great case of G-ihbon% v. Ogden^ that a 
State had no right to prevent any citizen of the United States 
from navigating the navigable waters within its boundaries, 
founding its decision on the power of Congress to regulate 
commerce. But it also decided in the case of WiUon v. 
TJie Black Bird Marsh Creek Co.? in 1829, that an act of 
the State of Delaware permitting a small navigable creek 
within that State to be closed by a dam, was valid, on the 
ground that Congress had not legislated on that subject. 

§ 195. In 1851,. in the Wheeling Bridge Ca%e^ this whole 
subject was investigated with great care ; and Judge McLean 
attempted to distinguish that case from the one in Delaware, 
while Taney^ Ch. J., held, that it was directly in point, which, 
however, must now be considered as overruled by this late 
and more famous case. The bridge at Wheeling had no 
draw, but was elevated far enough above the river to allow 

* Pollard's Lessee t?. Hagan, 8 How* 212; Permoli t>. First Municipal- 
ity, &c., 8 How. 589 ; Strader w. Graham, 10 How. 82. 

* 9 Wheaton, 1. » 2 Peters R. 245. 

* 13 Howard, 518. 
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b31 but a few of the very largest boats plying on the Ohio, to 
pass under it freely ; still, however, the court held it to be a 
nuisance, and required it to be raised higher, or else to be 
altered so as to admit of the passage of boats by a draw. 
This decision was based upon the exclusive power of Con 
gress to control commerce and navigation, and their acts 
regulating navigation on the Ohio. It repudiated, also, the 
doctrine which had been enunciated in some cases, that the 
lawfulness of such a bridge was to be ascertained by a com- 
parison between the injuries and benefits it produced, citing 
the cases of King v. Sir John Morris,^ in which it was held 
that the injury cannot be balanced against benefits secured ; 
and Kinff v. Q-eorge Henry Ward^ holding, that where the 
jury found, that an embankment complained of was a nui- 
sance, but that the inconvenience was counterbalanced by 
the public benefit arising from the alteration, it amounted 
to a verdict of guilty. 

§ 196. This case was followed by Works v. The Junction 
B.R. Co.^ in 1853 ; by Oolumbus Insurance Co. v. Curtemus^ 
in 1854 ; and by Columbus Insurance Co. v. The Peoria Bridge 
Co.f in 1853, the last being the same case in a different 
form. The second case came up on a demurrer to the plea ; 
and Judge Drummond, in a very able opinion, held, that a 
plea which averred exact compliance with the law authoriz- 
ing the building of the bridge was not suflBcient, but that 
the defendants must also show, that the bridge was not an 
essential obstruction ; in other words, that the State Legis- 
lature could not conclusively determine, what was or was 
not an essential obstruction or suflScient passage-way. 

As to the validity of the ordinance, the learned judge re- 
marks as follows: '' It is said, that this provision of the ordi- 
nance is not in force. This seems to be a doctrine well 
established by the Supreme Court of the United States, con- 

1 1 Barn. & Adol. 441. « 4 Ad. & EL 884. 

3 5 McLean, 425. * 6 McLean, 209. 

^ 6 McLean, 70 ; see also Jolly v. Terre Haute Drawbridge Ca 6 Mc- 
Lean, 518. 
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trary to what has been the general understanding for many 
years in the States carved out of that territory. It was 
never doubted, but that any provisions of the ordinance 
which were contrary to the Constitution of the United States, 
and the laws passed in pursuance thereof, or to the Consti- 
tutions of the States formed out of the territory, were abro- 
gated, because the common consent mentioned in the ordi- 
nance, was then presumed. But, it seems certain, that 
Congress did not exactly regard the ordinance as at an end 
by the adoption of the Constitution of the United States, as 
is plain from the very first law on the subject adapting it to 
the Constitution.^ And in allowing the various States, which 
were formed out of that territory, to adopt State govern- 
ments, provision was made that they should not do any thing 
repugnant to the ordinance, with certain specified exceptions, 
as to Ohio, act of April 30, 1802, sec. 6 ; ^ as to Indiana, 
act of April 19, 1806 ; ^ and the same is true of the States 
since admitted, Michigan and Wisconsin ; and Congress ex- 
tended the provisions of this ordinance, except the introduc- 
tory clause, over some of the South-western States." * But 
the learned judge also shows, that there has been legislation 
by Congress, since the adoption of the Constitution, secur- 
ing to the people of the North-western States all the rights 
of navigation which the ordinance did or could provide 
for. 

§ 197. In 1855, the long litigation concerning the Rock 
Island Bridge^ first appears in The United States v. The JR.JR. 
Bridge Co.,^ in which an injunction against the building 
of the bridge was refused on the groimd, that no irreparable 
injury was shown. 

§ 198. The case of the Illinais River Packet Company v. 
The Peoria Bridge Association,^ decided in 1865, follows. 
The power of the State Legislature to authorize the erection 

> 1 Stats, at Large, 50. • 2 Stats, at Large, 178. 

' 8 Stats, at Large, 428. < 6 McLean, 212, 218. 

* 6 McLean, 617. « 38 JU. R 467-^82. 
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of a bridge across the Illinois River was, in this case, ex- 
pressly recognized. " Holding as we do," says Breese, J., 
" that the right of navigation is not paramount, that it is not 
of the most importance to the public welfare, the true doc- 
trine is, that, conceding the right of the State to authorize 
building bridges over the navigable waters lying within its 
jurisdiction, such structures should be so erected as to inter- 
fere as little as possible with the right of free navigation ; 
and if in this case, or in any other, it be proved on the trial, 
that the bridge is of the most approved construction, and 
sufficient way left for the passage of boats in ordinary con- 
ditions of the wind and stages of the water, those navigating 
them at the same time using proper care and caution, it 
shall not be averred of such bridge that it materially ob- 
structs the navigatiQu of the river. * * * The ordinance does 
not mean, that the river and its navigation shall be a common 
highway, free from all and every condition, but only that it 
shall be free from obstruction, and free from any burden 
imposed in the shape of a duty or tax. The right of pontage 
is as important to the public, as much so in this case as the 
free navigation of the river ; and whilst the latter is unmo- 
lested, is left intact, it will be unjust to subordinate those 
great interests, so well subserved by those structures over 
our navigable waters, and without which they could not be 
promoted, to the trifling fact, that some delay in navigation 
is caused by them ; that trips cannot be made quite so speed- 
ily by an hour or two, as they could be made before the 
structures were placed in position; that pilots and cap- 
tains must use a little more care and prudence than they 
have been accustomed to use ; that higher wages must be 
paid to competent officers and pilots, thereby commanding 
the highest skill. So long as the navigation of this river is 
open, and burdened with no duty, impost, or tax, navigation 
is essentially free, no matter how many bridges with capa- 
cious draws may span its beautiful bosom." 
§ 199. The case of Woodman v. Killoum Manufacturing 

17 
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Co.^ in the district court of Wisconsin, was decided in 1867. 
The defendants began to erect a dam in the Wisconsin, a 
meandered stream ; and plaintiff prayed an injunction to 
restrain them from further proceeding in the work. The 
defendants were authorized by charter to erect a dam, " so 
forming the same, that rafts of lumber can pass safely and 
conveniently, without hinderance and delay." Miller, Dis- 
trict Judge, said, " The bill complains of a prospective 
abridgment of complainant's right to the free navigation of 
the river. He has not been injured by the dam at present 
in process of construction. Defendants must be allowed a 
reasonable time to construct the dam, not exceeding three 
feet in height above low-water mark, and in such form as 
rafts of lumber can pass safely and conveniently, without 
hinderance or delay, according to the act. The work cannot 
be restrained by injimction, upon the theory that no dam 
can be constructed at that point, that will not obstruct the 
navigable use of the river. The Legislature have authorized 
defendants to make the experiment, if a dam can be con- 
structed as required by the act ; and the court will permit 
the practical test to be applied. If the speculations of com- 
plainant's bill should be realized, and defendants' efforts 
prove unsuccessful, the dam will have to be abated at their 
costs. Here, theoretical opinions are not sufficient in law 
for enjoining the progress of a work in the nature of a pub- 
lic improvement, authorized by a legislative act. 

" If the dam shall be constructed according to the require- 
ments of the act, the paramount right of those navigating 
the river with rafts of lumber is satisfied. They cannot 
complain if the dam should detain their rafts a few minutes, 
or should require caution in passing through or over it. 
The only question, on final hearing, will be, whether the 
dam, not exceeding three feet above low-water mark, is so 
constructed, that, with proper care and caution, rafts of lum- 

^ 6 American Law Register, n. s. 244, 245. 
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ber can pass safely and convenienily, without hinderance or 
delay." 

§ 200. One of the greatest cases on this subject is The 
United States v. The New Bedford Bridge^ and the learned 
and elaborate opinion of Woodbury, J., is a repository of 
learning upon this subject. This ease arose upon an indict- 
ment in the Circuit Court of the United States in Massachu- 
setts, against the defendants, an incorporated company, for 
stopping with their drawbridge the navigation of Acushnet 
Kiver. A motion to quash was made, and sustained by the 
learned circuit-judge, on the ground, that the act for which 
the defendants were indicted was not a crime either under 
State laws, or those of the United States. In reaching this 
conclusion, the learned judge shows, that it was fully settled 
in Massachusetts, that the State could authorize obstructions 
to navigation, although no subordinate body acting under it 
could extend the same power. The court held (1), that 
the power is by the grants above referred to vested in Con- 
gress, over navigable waters connected with foreign and 
coasting trade, and for purposes of revenue ; but does not by 
those grants prevent the States from continuing their former 
legislation over them, and especially as to reserved objects, 
till it conflicts with some law passed by Congress under 
those grants, or some treaty made, or some express provi- 
sion of the Constitution ; (2) that when the States exer- 
cise the powers reserved, as to their internal commerce and 
police, they may do it with impunity, while not in conflict 
with any thing before done on the part of the General Gov- 
ernment. But, when in conflict, the express grant to Con- 
gress, and the action on it, properly, by that paramount 
government, must overrule all which is done repugnant to it 
by the State ; and (3) that, even if the State was here exer- 
cising a power to regulate foreign commerce in allowing a 
drawbridge to be built over navigable watexs, its conduct 

» 1 Woodbury & Minot, 401-508. 
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was, perhaps, still valid, till it conflicted with some act 
passed by Congress, or some duty or right under its Federal 
relations. 

§ 201. A more recent case in the Supreme Court of the 
United States is Chilraan v. Philadelphia} The facts were 
these : the complainants, citizens of other States, own valua- 
ble dock property above the site of a contemplated bridge. 
The river, which is to be spanned by the bridge, is navigable 
for vessels drawing from eighteen to twenty feet of water. 
Commerce has been carried on in all kinds of vessels for 
many years to and from the complainant's property. The 
contemplated bridge will not be more than thirty feet above 
the ordinary high-water surface of the river, and hence will 
prevent the passage of vessels having masts. This will 
largely reduce the income from the property, and render it 
less valuable. The defendants are building the bridge under 
authority of the Legislature of Pennsylvania. The river 
Schuylkill is entirely within her limits, and " is an ancient 
river and common highway of the State." It has been nav- 
igable for many years for masted vessels, for the distance of 
about seven and a half miles only from its mouth. At Market 
Street, about five himdred feet above Chestnut, there is a 
permanent bridge, without a draw, over the same river, and 
no higher above the water. than it is intended to elevate the 
bridge about to be built. This bridge was built prior, per- 
haps, to 1809, and rendered a passage of masted vessels 
impossible ; and, since then, comparatively few have appeared 
above the foot of Chestnut Street. The river, since then, 
has been used chiefly as a highway for canal boats. The 
injury to the property will be entirely consequential. 
The court, Swayne, J., said, " Commerce includes navi- 
gation. The power to regulate commerce comprehends 
control, for that purpose and to the extent necessary, of 
all the navigable waters of the United States, which are 
accessible from a State other than those in which they lie. 

* 8 Wallace R. 713-744. 



Digitized by VjOOQIC 



. BRIDGES AND OTHER OBSTRUCTIONS. 133 

For this purpose, they are the public property of the nation, 
and subject to all the requisite legislation by Congress.^ 
This necessarily includes the power to keep them open and 
free from any obstruction to their navigation, interposed by 
the States or otherwise ; to remove such obstructions when 
they exist ; and to provide, by such sanctions as they may 
deem proper, against the occurrence of the evil and for the 
punishment . of oiBFenders. For these purposes. Congress 
possesses all the powers which existe,d in the States before 
the adoption of the national Constitution, and which hav6 
always existed in the Parliament in England. It is for 
Congress to determine when its full power shall be brought 
into activity, and as to the regulations and sanction which 
shall be provided.^ A license, under the act of 1793, to 
engage in the coasting trade, carries with it right and 
authority. ' Commerce among the States ' does not stop at 
a State line. Coming from abroad, it penetrates wherever 
it can find navigable waters reaching from without into the 
interior, and may follow them up as far as navigation is 
practicable. Wherever * commerce among the States ' 
goes, the power of the nation, as represented in this court, 
goes with it to protect and enforce its rights.^ There can 
be no doubt that the coasting trade may be carried on 
beyond where the bridge in question is to be built. 

" We will now turn our attention to the rights and powers 
of the States, which are to be considered. The national 
government possesses no powers but such as have been 
delegated to it. The States have all but such as they have 
surrendered. The power to authorize the building of 
bridges is not to be found in the Federal Constitution. It 

» Gibbons v. Ogden, 9 Wheaton, 1 ; Corfield v. Coryell, 4 Wash. Ct 
Ct. R 318. 

* United States v. New Bedford Bridge, 1 Woodb. & Minot R. 420, 
421 ; United States v. Coombs, 12 Peters, 72; New York v. Milne, 11 
Id. 102. 

' Gibbons v, Ogden, 9 Wheaton, 1 ; Steamboat Co. v. Livingston, 3 
Co wen, 713. 
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has not been taken from the States. It must reside some- 
where. They had it before the Constitution was adopted, 
and they have it still." 

§ 202. These views have been repeatedly enunciated by 
the Supreme Court of the United States. Thus, in Martin 
et ah V. Waddell^^ the court said, " When the Revolution 
took place, the people of each State became themselves sov- 
ereign, and, in that character, hold the absolute right to all 
their navigable waters and the soil under them for their 
own common use, subject only to the rights since surren- 
dered by the Constitution to the General Government." 

§ 203. In Pollard^ % Lessee v. Hagan^ the court said, "The 
right of eminent domain over the shores and the soil under 
the navigable waters, for all municipal purposes, belongs 
exclusively to the States, within their respective territorial 
jurisdiction ; and they, and they only, have the constitutional 
power to exercise it. * * * But, in the hands of the States, 
this power can never be used so as to aflfect the exercise of 
any national right of eminent domain or jurisdiction, with 
which the United States have been invested by the Consti- 
tution. For although the territorial limits of Alabama have 
extended all her sovereign power into the sea, it is there, as 
on the shore, but municipal power, subject to the Constitu- 
tion of the United States, and the laws which shall have 
been made in pursuance thereof." 

§ 204. In Q-ibbons v. Ogden^ it is said, "Inspection 
laws form a portion of that immense mass of legislation, 
which embraces every thing within the territory of a State 
not surrendered to the General Government ; all which can 
be most advantageously exercised by the States themselves. 
Inspection laws, quarantine laws, health laws, of every 
description, as well as laws for regulating the internal com- 
merce of a State, and those which respect turnpike roads, 
ferries, &c., are component parts of that mass." 

* 16 Peters, 410. • 3 Howard, 230. 

3 9 Wheaton, 203. 
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§ 205. Bridges are of the same nature with ferries, and 
are, undoubtedly, within the category thus laid down.^ 

§ 206. The power to regulate commerce covers a wide 
field, and embraces a great variety of subjects. Some of 
these subjects call for uniform rules and national legisla- 
tion ; others can be best regulated by rules and provisions 
suggested by the varying circumstances of different locali- 
ties, and limited in their operation to such localities respec- 
tively. To this extent the power to regulate commerce may 
be exercised by the States. 

§ 207. Whether the power in any given case is vested 
exclusively in the General Government, depends upon the 
nature of the subject to be regulated. Thus, pilot laws are 
regulations of commerce ; but if a State enact them in good 
faith, and not covertly for another purpose, they are not in 
conflict with the power " to regulate commerce " committed 
to Congress by the Constitution .^ 

§ 208. In the Wheeling Bridge Cme^ already referred to, 
the Supreme Court placed its judgment upon the ground 
that Congress had acted upon the subject, and had regu- 
lated the Ohio River, and had thereby secured to the public, 
by virtue of its authority, the free and unobstructed use of 
the same ; and that the erection of the bridge, so far as it 
interfered with the enjoyment of this use, was inconsistent 
with, and in violation of, the acts of Congress, and destruc- 
tive of the rights derived under them ; and that to the 
extent of this interference with the free navigation of 
the Ohio River, the act of the Legislature of Virginia af- 
forded no authority or justification. It was in conflict with 
the acts of Congress, which were paramount law. 

§ 209. We find, then, in considering this subject, — 

1. That the States are the absolute owners of the navi- 
gable rivers, their beds and shores.^ 

> People t?. T. & R. R.R. Co., 19 Wend. 118. 
« Cooley t?. Boatd of Wardens, 12 How. 299. 
^ Pollard's Lessee v. Hagan, S How. 212. 
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2. That the States continue to exert all powers over the 
same not granted to Congress.^ 

3. That the State can authorize obstructions to naviga- 
tion, although no subordinate body acting under it can exert 
the same power .^ 

4. That the State may pass laws to cause navigable rivers 
to be improved, and grant power to collect tolls from vessels 
passing up and down the same, to defray the expenses 
thereof.^ 

5. That, while the States have power to grant to individ- 
uals the privilege to erect bridges over navigable rivers, 
yet these bridges must be so constructed as not to be in 
conflict with any law of Congress which exists, and is the 
paramount law.* 

6. That it is for Congress to determine, where its full 
power shall be brought into activity, and as to the regula- 
tions and safeguards which shall be provided to. secure the 
national right.^ 

7. That the Ordinance of 1787 had no binding force on 
the States carved out of the North-west territory.^ 

8. That Congress may regulate all bridges over navigable 
waters.^ 

1 3 Wheaton, 387; 14 Peters, 617; 2 Dallas, 435; 4 Cranch, 75; 12 
Peters, 524; 3 How. 212 ; 16 Peters, 410. 

2 4 Pick. 460 ; VattePs Law of Nations, 43, c. 9, b. 1 ; 12 Pick. 467 ; 
2 Mass. 489 ; 12 Peters, 91 ; Angell on Tide-Waters, 45, 46, 128 ; 2 New 
Hamp. 22. 

3 12 Conn. 7; 9 Johns. 607; 14 How. 568. * 8 Wallace, 713-744. 
« 3 WaUace, 713-744. 

• 38 111. 467-482 ; 3 How. 212 ; Ibid. 589 ; 10 How. 82. 
' 3 Wallace, 729. 
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CHAPTER VIII. 

FISHERIES. 

§ 210. We have seen in a former part of this work, that 
Bracton says, that all rivers and ports are public, and it 
would follow, therefore, that the right of fishing in a port or 
in a river is common. This is the rule under the Civil Law.^ 
The right, however, was confined to that people within 
whose borders the navigable river or sea was. " For," says 
Pufiendorf, " though fishing is abundant in the sea, it is 
manifest, that it may, in part, be exhausted, especially, if all 
nations should desire such rights and liberty near the coasts 
of any particular coimtry ; and, as it is very usual, that some 
particular kind of fish, or, perhaps, some more precious com- 
modity, coral, amber, or the like, are to be found only in one 
part of the sea, and that of no considerable extent, the con^- 
gregation of many people to that part must, necessarily, 
prejudice the people of the neighboring shore. In this case, 
then, there is no reason why the borderers should not rather 
challenge to themselves this happiness of a wealthy shore, 
or sea, than those who are seated at a distance from it," ^ 
And, according to Bodinus, by a kind of common right en- 
joyed by all princes of maritime countries, the particular 
sovereign may command and control those who approach 
within sixty miles of the shore.^ 

§ 211. The general immunity, by virtue of which all na- 
tions may fish in the sea, is confined to those seas which 
have not been appropriated by a particular clause, or are 
not within a certain distance &om its shores ; for, although 

^ '< Flumina antem omnia, et portus publica 9unt: ide^que jus piBcandi 
omnibus commune est in portu fluminibusque." Just. lib. 2, tit. 1, 8. 2. 
' Lib. 4, cap. 5, sec. 7. ' Hero<Han, lib. 2, cap. 15. 

18 
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by the Law of Nations, the sea is, in general, open to all man- 
kind, the right of fishing in ports and rivers, or even on the 
coasts of an independent State, could never have been con- 
sidered, or intended to be admitted, as an universal right ; 
nor could a foreign power send vessels to navigate within 
the limits of stich maritime districts, or take fresh running 
water on the shore, without permission expressed or implied ; 
neither can the interests of maritime States admit a promis- 
cuous liberty to strangers to fish or navigate within their 
seas, since it might afiect both their personal security and 
personal sustentation. Their personal security would be 
endangered by the facility afforded to foreign powers to make 
inimical incursions upon their shores, and their food might 
be lessened by the exhaustion of their fisheries. While, in 
former times, sovereigns might control the approach of ves- 
sels within sixty miles of their shores, as, we have seen, 
Bodinus holds ; the modern authorities on this subject agree 
that each State is mistress of the sea, on all sides, within 
cannon-shot of her coasts, which is explained to be three 
leagues ; and, for that reason, a vessel taken within cannon- 
shot of a neutral fortress is not a la:w^ful prize.^ Those 
parts of the open waters which encompass the four sides 
of the British Islands have been acknowledged, by most 
nations, as her lawful possessions, and as exempt from the 
intrusion of other nations.^ 

§ 212. The kind of fisheries mentioned in books are five ; 
namely, a common fishery, a several or separate fishery, a 
free fishery, a common of fishery, and a fishery in gross. 
There is, however, some confusion on the subject. Woolrych 
says, that these several kinds may be resolved into four ; 
namely, a public, a several, a free, and a common of pis- 
Qary.8 

» Vattel, 128, 129; Martens, 160 ; 2 Woo^deson, 443. 
« See Selden, 183; Martens, 161; MoUoy, 113; Com. Dig. tit Pre- 
rogative, B. 1, D. 50 ; Chitt/s Game Laws, 248. 
■ Woohych on Waters, p. 76. 
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§ 213. All these rights of fishery may be respectively 
enjoyed in the sea and in public navigable rivers. " For, 
although," says Woolrych, " the waters of the sea and of 
public rivers are the birthright of all the subjects of a sov- 
ereign, yet that must be considered as a general rule, to 
which there may be exceptions ; and, accordingly, we shall 
find occasions upon which an individual has successfully 
claimed a separate and exclusive privilege in part of these 
(otherwise public) places. And, upon the same principle, 
other private rights of fishery may be occasionally found to 
belong to persons, who, but for the immemorial custom, or 
ancient grant, would be trespassers upon the public. A 
common fishery, however (which is obviously distinguisha- 
ble from a common of fishery), cannot, of course, be claimed 
in private waters ; for, if it should have happened, that any 
line of fishery has been neglected, or left open to the public, 
the law will presume a grant or dedication by the owner of 
the soil, but will not recognize the user of the water as of 
common right." ^• 

§ 214. It appears, then, that, in the sea and other public 
waters, each species of fishery may be exercised ; but that, in 
private streams, that first-mentioned — namely, common or 
public fishery — must be excluded. In this work, it is our 
purpose, however, to discuss only the subject of fishing in nav- 
igable rivers. 

§ 215. A fishery has been generally defined as a liberty of 
fishing in the waters of another .^ It is an incorporeal right, 
liberty, or privilege, and is classed by Bracton and Fleta,^ in 
most places where they advert to it, with the rights or ser- 
vices of feeding, hunting, taking water, &c., described by 
the civilians under the name of services, of which there are 
many kinds enumerated in the Pandects and Institutes. 

* Woolrych on Waters, 75. 

' 4 Com. Dig. S65 ; S Kent Com. 409 ; 2 filackst. Com. 34-39 ; 
Cruise's Digest, tit Common, sec. 84. 

3 Bract lib. 4, cap. 87, 48, 44, 47 ; lib. 6, tract 6, cap. 21 ; Fleta, lib. 6, 
cap. 18, sec. 8 ; lib. 5, cap. 41, sec 8. 
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§ 216. From the law laid down by them, it appears that 
fishery, or right of fishing, in its strict, original meaning, 
implies a service ^ or privilege, primarily granted or imposed 
by one on his own estate, to be exercised by another ; and, 
therefore, a fishery is correctly defined to be a liberty of fish- 
ing in the water of another person* For it is reasonable to 
conclude, that, at the time of the original constitution of such 
service or right, the water and soil belonged to the same 
person, and thereby completed that ownership which would 
authorize the imposition of such service, for the benefit of 
another. And, to confirm this supposition, it appears, by 
the earliest authorities, that the. right of fishing was pre- 
scribed for as belonging or being due to a manor, messuage 
or predial estate,^ which implies the creation of a proper and 
strict predial service imposed on one estate for the benefit of 
another, and is not intended as a mere description of an 
interest, or territorial right for which a man need not pre- 
scribe, as, if a man has a field, he need not prescribe for a 
liberty to till it., 

§ 217. It is an established principle, that the fishery in nav- 
igable rivers is open and common to all the people* This 
is a general rule of practice ; and whether the opinion of 
those writers, who class this right among the jnra regalia^ 
be preferred, or that, on the other hand, of such as hold 
the right to be ju% pvhlicwm vel commune, it is, nevertheless, 
certain that, primd facie, the liberty in question is general.^ 
" As a public right," says Schultes, " belonging to the peo- 
ple, it primd facie vests in the crown ; but such legal invest- 
ment does not diminish the right, or counteract its exer- 
tion." * Not only, however, is the fishery in navigable rivers 
primd fade common to all, but every citizen has a right to 

> Bract lib. 4, cap. 87. 
* Schultes on Aquatic Rights, p. 81. 

' Woohych on Waters, pp. 76, 85 ; Carter ». Moicott, 4 Burr. 2162; 
1 Mod. 105 ; Com. Dig. Prac. D. 60. 

^ Schultes on Aquatic Rights, p. 15. See De Jure Maris, &c., p. 11. 
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take fish found on the seashore between high and low water 
mark.^ While, however, the public in general has the right 
to fish in public navigable rivers or arms of the sea, this 
right may exist in particular individuals,^ and, in the United 
States, may be granted by the States in the navigable waters 
in their borders to individuals, provided the free use of the 
waters for purposes of navigation and commercial inter- 
course be not interrupted.^ An exclusive right, however, 
must be shown ; and, if it can be shown, it may be exercised 
exclusively, though the presumption is against it, unless a 
prescriptive right or express legislative grant can be shown. 
" For such a right," says Schultes, " shall not be presumed, 
but the contrary primd fade; but it is capable of being 
proved."* 

§ 218. Thus for we have discussed this subject with a 
view to what is commonly received as the Common Law of 
navigable rivers. In a former part of this work, we have 
shown that this commonly received view is not correct ; and 
that, under the Common Law, all rivers capable of being 
used, and actually used for navigation, are navigable riv- 
ers, regardless of the flow and reflow of the tide, which is 
considered the only test of navigability in many of the text- 
books. There is no question, that, in rivers where the tide 
flows and reflows, the right of fishing is public or common,*^ 
unless an express monopoly is granted to individuals, or 
acquired by prescription.^ But is this right of fishing com- 

» Bagott ». Orr, 2 B. & P. 472. Phear on Rights of Water, p. 56. 
Fishermen, howeyer, hare no right to use a priyate shore for any pur- 
pose. Gray ». Bond, 2 Brod. & B. 667. 

' Le Case de Royal Fiscarie de la Banne, Dav. Rep. 56 ; I>e Jure Maris, 
&c., p. 18 ; Mayor, &c., of Oxford t>. Richardson, 4 Taunt. R. 489. 

' 1 Kent Com. 489 ; Rogers v. Jones, 1 Wend. 237. 

* Schultes on Aquatic Rights, p. 70 ; see also' Del. and Maryl. R.R. Co. 
8 GiU & J. 479 ; Day ». Day, 4 Md. 262 

* GoukL V. Junes, 6 Cow. 369. 

' Jacobson 0. Fountain, 2 Johns. 175; 10 Johns. 286; 17 Johns. 210; 
1 Conn. R. 882. 
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mon on the inland rivers of the United States, navigable in 
the highest and broadest sense, but yet not subject to the 
daily flow and reflow of the tide ? 

§ 219. As far back as 1815, the Supreme Court of Con- 
necticut held, that the right of fishery was common to all. 
The court, in that case, held, that the Connecticut is a nav- 
igable river, and that the fishery in that river, below high- 
water mark, is common to all the citizens, and that an 
uninterrupted use for fifteen years gave no exclusive right ; 
" for others might have used the river at the same time, and 
also claim to have acquired an exclusive right to the same 
fishery, which, the court says, is an absurdity that demon- 
strates the fallacy of the principle contended for." ^ 

§ 220. In a still earlier case, the case of CavBon v. Blor 
zer^ the Supreme Court of Pennsylvania also held the Sus- 
quehanna a navigable stream, and repudiated the claim of a 
several fishery in the same, {^though the tide did not ebb 
and flow in the river at the point in controversy. 

§ 221. In some cases, however, it was held, that the ripa- 
rian proprietor had the sole right, unless he has granted it, 
to fish with nets and seines in connection with his own land.^ 
In a subsequent Connecticut case, it was also expressly held, 
that an adjoining proprietor on the Connecticut, near its 
mouth, had an exclusive right to draw a seine on his own 
land, though the right of fishery in that part of the river 
was free and common to all the citizens of the State,^ and 
the law was held to be similar in Pennsylvania ; and this ex- 
clusive right is considered to give the owners of land on 
the margin of the river Schuylkill such great advantages, 



> Chalker et al. v. Dickenson, 1 Conn. R. 882. 

3 2 Binn. R. 475 ; see also Parker o. Cutler Mill Dam Co., 7 Shepley, 
853, as to rule in Maine ; and Collins v, Benbury, 8 Iredell, 277, as to rule 
in North Carolina. 

* Hart V. Hill, 1 Whart R. 188 ; Coolidge v. Williams, 4 Mass. 140; 
Braik v. Richtmyer, 14 Johns. 255. 

* Lay V, King, 5 Day R. 72. 
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that it has been hardly worth while for any other person to 
attempt to fish with seines.^ 

§ 222. In the cases referred to, however, the right of the 
public to fish in navigable rivers seems not to have been 
denied, though the public right to use the shores with nets 
and seines is not admitted. 

§ 223. We have seen, that an exclusive right of fishery in 
a public river can only originate by legislative grant, or by 
prescription. In private streams, the fishery, as a matter of 
course, is exclusive ; for, the soil of the bed of the streams 
belonging to the riparian owner, he alone is authorized to 
take fish from any part of the stream included within his 
territorial limits,^ unless he grant the right to others, or a 
right has been acquired by prescription ; and, when this is 
the case, often highly important questions arise.^ The right 
of fishery, growing out of the, ownership of the soil, is sub- 
ject to dower ; that is, a woman may be endowed of one- 
third of the profits ; * and Bracton says, that where the fishery 
belongs to heirs, they shall have the second, third, or fourth 
fish, according to the number of persons entitled.^ 

§ 224. A writer in the " American Jurist," discussing the 
subject of fisheries, says, ^^ In England, it has been held, that 
an exclusive fishery may be prescribed for in an arm of the 
sea.^ Now, as an arm of the sea is clearly navigable, as it 
is a common highway, and is considered, in law, as belong- 
ing to the king (of course, for the use of the people), if 
this decision were law in this country it would at once 
decide the present question ; for I can see no diflFerence 
between the river Susquehanna and an arm of the sea. But, 

' Per Tilghman, Ch. J., in delivering opinion of the court in Shunk v. 
Schuylkill Nav. Co., 14 8. & Raw. 71. 

* .2 Black. Com. 39 ; 3 Kent Com. (last ed.) 411; 5 Cow. R. 367. 

' Schttltes on Aquatic Rights, 91 ; Inhabitants of Ipswich v. Browne, 
Say. R. case 48 ; Skinner's R. 667. 

* Bac. Abr. Dower. Park on Dower, p. 252. 

* B. c. 34, § 1. 

' Mayor, &c., of Oxford v. Richardson, 4 Term R. 439. 
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as it was given in the year 1791, fifteen years after the 
Declaration of our Independence, it is no more binding upon 
us than the law of Prance or Turkey. But let us take it as 
the evidence of a fact, and admit that, before the Bevolu* 
tion, an exclusive fishery might be prescribed in England in 
an arm of the sea. Was it ever the case in this country ? 
This again is returning to the principal question. It is a 
settled principle of the English Common Law, and, as I take 
it, of the law of Pennsylvania, that no title can be gained by 
custom or prescription, in England, against the king's pre- 
rogative, or, in other words, the rights of the sovereign 
people.^ This maxim is said to be founded on the old rule, 
nullum tempuB occurrit regi^ though we might here take a 
higher ground, and say, that the rights of a whole nation 
are imprescriptible ; a position which has often been main- 
tained with truth and force by political writers, against the 
usurpations of kings and despots, and may, a fortwriy be 
applied to the usurpations of mdividuals. * * * There can- 
not be a clearer case of laws not suited to our colonial sit- 
uation than those exceptions are, unless it should be said, 
that we were here to go over the same course which in 
barbarous times they had pursued in England, and volun- 
tarily permit customs to be established, to which they had 
only submitted from necessity. I think, therefore, I can 
lay it down as a principle of our Pennsylvania Common 
Law, that no custom or claim of prescription can be valid, 
which militates against the common rights, or, if you please, 
prerogatives, of the people, our sovereign, because they can 
only be founded on usurpations of those rights which, I 
maintain, are imprescriptible. Among those prerogatives is 
the right of using highways in common, and, among others, 
navigable rivers, which have been declared highways by the 
Legislature. The consent of the people to such usurpation 
can and ought never to be presumed ; and if, unfortunately, 

» Co. Lit 114 ; Ro. Abr. 566. 

> 2 Bac. Abr. 233 ; 4 Com. Dig. 469. 
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a different doctrine should obtain, the consequences would 
be, that such usurpations would multiply and increase in 
process of time, in consequence of this toleration, until at 
last the evil of Europe would become so grievous, that a 
revolution would be necessary to rid the country of it." ^ 

§ 225. But, from a consideration of the cases in Connec- 
ticut and Pennsylvania, we come now to consider the law 
in the Western States, carved out of the territories of the 
United States. We have already seen, that the fishery in 
navigable rivers, at Common Law is primd facie common. 
We are inclined to the opinion, that this rule applies to the 
Mississippi River and its great tributaries, and the great riv- 
ers farther West, although the tide does not flow and reflow 
in them. We have shown, in another part of this work, that 
these great rivers never have been sold to private indi- 
viduals, and, consequently, that the title to the soil is in the 
States, for the benefit of the. whole people ;2 that a river 
includes every thing below the top of the bank ; ^ that the 
commonly received Common Law test of navigability is a 
misapprehension; and that J)e Jure Maris and Bracton, 
properly understood, are in harmony ;* that, properly speak- 
ing, the proprietor of the verge of the banks, on the great 
navigable rivers of this country, has no more rights in and 
to the land between high and low water mark than the 
owner of land on the verge of the ocean ; that purchasers of 
land from the United States buy by metes and bounds, and 
that grants from the Government are most strongly con- 
strued against the grantee.^ The conclusion, then, is irre- 
sistible, that the fisheries in these great rivers are common 
or public, and that every citizen has the right to fish in 
them and use their shores, subject, however, to such reg- 



* 16 American Jurist, p. 286. ' See ante, § 122 et seq. 

' See ante, § 9. * See chap. iL 



• See ante, chap. vi. 
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ulations as the State may prescribe ; ^ and, in nearly every 
State, these fisheries have been regulated in some man- 
ner.2 

§ 226. But the right of fishery is subordinate to the right 
of navigation. This has been expressly decided in North 
Carolina. The question arose in the Chowan River, above 
the ebb and flow of the tide. Pearson, J., delivering the 
opinion of the court, says, " But it is contended that the de- 
fendant had no right to come to the bank at the time and 
place he did, and i& therefore bound to pay all the damages, 
that resulted from the fact of his doing so. Thus the ques- 
tion is, had the defendant a right to come to the bank at the 
time and place he did ? He says, that, by reason of the par- 
amount right of navigation, he had a right to come to the 
bank at any time and at any place when and where there 
was a bond fide necessity for him so to do in the pursuit of 
his vocation ; and that in this particular instance, without 
any wantonness or malice, he did only so much as his busi- 
ness required him to do, and took pains to avoid doing any 
unnecessary damage to the plaintiff". * * * A boat on a nav- 
igable stream has a right to ' take her course,' and to go to 
the bank when and where it is necessary to do so, — doing 
no unnecessary damage, and acting without wantonness or 
malice ; and is not obliged to stop or go out of her way, or 
wait upon the movements of those who are managing a seine 
or net, which they are permitted to use by the sufferance of 
the sovereign, and not as a right conferred by grant."® 

* See Acts of HI. of 1867, pp. 117, 118 ; Statutes of Conn, of 1888, p. 
269; 6 Shepley, 106; 7 Shepley, 858. 

^ Walker, in his work on " American Law," says : " In practice, it has 
been treated as a public and common right" p. 292. See also Collins v, 
Benbury, 8 Iredell's (N.C.) B. 277. In this case, it was declared, that 
no general or exclusive right of fishery existed in the navigable waters of 
that State, and a navigable stream existed when the waters were sufficient 
in fact to afford a common passage for people in sea-vessels. 

3 Lewis et aL v. Eelling, 1 Jones Law (N.C.) R. 299. 
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CHAPTER IX. 

OF ALLUVION, THE SHORE, ISLANDS, &c. 

§ 227. I. Alluvion is defined to be the insensible increase 
of the earth, made to land by the force of the waters of the 
sea, or a river by a current or by waves. The characteris- 
tic of Alluvion is, that it is imperceptible, so that no one 
can judge how much is added at each moment of time.^ In 
the Code Napoleon, the word is defined thus : " The accu- 
mulations and increments which form themselves succes- 
sively and imperceptibly against the riparian lands of a river 
or stream, are called Alluvion." ^ in the Encyclopedie 
Method, voce Alluvion by Le Rasle, the definition is : "Allu- 
vion, an increment of ground, which is made by little and 
little, on the borders of the sea, rivers, or streams, by earth 
which the water brings, and which is consolidated so as 
to make but one whole with the neighboring ground." 
The word Alluvion is derived from the Latin word alluvio^ — 
to wash against. It appears, that the rule of the Common 
Law is the same as that of the Civil Law. The latter is 
thus translated : " That ground which a riyer has added 
to your estate by Alluvion becomes your own by the Law 
of Nations ; and that is said to be Alluvion, which is added 
so gradually, that no one can judge how much is added in 
each moment." ^ Bracton, concerning Alluvion, remarks : 

' Bouvier's Law Diet. tit. Alluvion; Just. Inst lib. 2, tit. 1, § 20; 3 
Bam. & Ores. 91 ; Angell on Watercourses, § 56 ; Vattel, Law of Na- 
tions, 121. 

* Code Napoleon, § 656. 

^ Coop. Just. lib. 2, tit 1, § 20. " Praeter^a, quod per alluvionem agro 
tuo flumen adjecit jure gentium tibi aquiritur. Est autem alluvio incre- 
mentum latens. Per alluyionem autem id videtur adjici, quod ita paula- 
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" Item quod per alluvionem agro tuo flumen adjecit, jure 
gentium tibi adquiritur. Est autem alluvio latens incre- 
mentum, et per alluvionem adjici dicitur, quod intelligere 
non possis, quo momento temporis id adjiciatur." ^ Fleta 
writes thus : " We acquire a right to things according to 
the law of nations by accession. That which a stream hats 
added to our land by Alluvion^ for instance, belongs to us 
by virtue of the same law.'* ^ Thus we see, that the mean- 
ing of Alluvion is the imperceptible accession of soil to 
other soil, and that this newly acquired land belongs to the 
owner of the ground to which it attaches itself,^ and the 
reason of the indiflFerence on the part of the crown of Eng- 
land to alluvial soil is said by Blackstone to be, either 
because de minimis non curat lex^ or because owners of land, 
being often losers by the breaking in of the sea, or being at 
charges to keep it out, have thus a possible gain as a recip- 
rocal consideration for their charge or loss ; * but, if the new 
land be formed suddenly and perceptibly, of course the old 
line continues to be the boundary between the territory of 
the crown or State and that of the adjoining proprietors.^ 

§ 228. In the case of King v. Lord Yarhorough^^ the in- 
terpretation of the legal meaning of the word " impercepti- 
ble" was given by Abbott, Ch. J., as follows, "In these 
passages, Sir Matthew Hale is speaking of the legal conse- 
quences of such an accretion, and does not explain what 
ought to be considered as accretion insensible or impercep- 
tible in itself, but considers that as being insensible, of 

tim adjicetur, at intelligi non possit, quantqm quovue temporis momento 
adjiciatur." 

> Bract, lib. 2, c. 2, § 1. See Azq's Com. 1. c. f, 244 b, No. 10. Giiter- 
bock's Bracton and his Relation to tbe Soman Law, p. 104. 

« Fleta, lib. 8, c. 2, §61. 

3 Woolrych on Waters, p. 84 ; 2 Black. Com. 262. 

* 2 Black. Com. 262 ; Callis, p. 51 ; Phear on Rights of Water, p. 48 ; 
Chapman v, Hoskins, 2 Md. Ch. Decis. 485. 

» Phear on Rights of Water, p. 43. 

• B. & C. R. 91. Affirmed in the House of Lords, 5 Bligh (n.s.) 168. 
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which it cannot be said, with certainty, that tha sea ever 
was there. An accretion extremely minute, so minute as 
to be imperceptible even by known antecedent marks or 
limits at the end of four or five years, may become, by grad- 
ual increase, perceptible by such marks or limits at the end 
of a century, or even forty or fifty years. For it is to be 
remembered, that, if the limits on one side be land, or some- 
thing growing or placed thereon, as a tree, a house, or a 
bank, the limits on the other side will be the sea, which 
rises to a height varying almost at every tide, and of which 
the variations do not depend merely upon the ordinary 
course of nature at fixed ascertained periods, but in part 
also upon the strength and direction of the winds, which 
are diflerent almost from day to day ; and, therefore, these 
passages from the work of Sir Matthew Hale are not prop- 
erly applicable to this question. And considering the 
word * imperceptible,' in this issue, as connected with the 
words * slaw and gradual,' we think it must be understood 
as expressive only of the manner of the accretion, as the 
other words undoubtedly are, and as meaning imperceptible 
in its progress, not imperceptible after a long lapse of time. 
Aud, taking this to be the meaning of the word ' impercep- 
tible,' the only remaining point is, whether the accretion of 
this land might properly, upon evidence, be considered by 
the jury imperceptible. No one witness has said, that it 
could be perceived either in its progress or at the end of a 
week or month. One witness, who appears twice to have 
measured the land, says * that within the last four years, 
he could see that the sea had receded,' but he could not 
say how much ; the same witness said * that it certainly had 
receded since he measured it last year,' but he did not say 
how much ; and, according to his evidence, the gain in a 
period of twenty-six or twenty-seven years was, on the aver- 
age, about five yards and §. half a year. Another witness 
speaks of a gain of one hundred to one hundred and fifty 
yards in fifteen years ; a much greater increase than the last 
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mentioned by the first witness ; and this second witness 
adds, that, during the last five years, there had been a visible 
increase in some parts of from thirty to fifty yards. Upon 
the evidence of this witness, it is to be observed, that he 
speaks very loosely ; the diflFerence between one hundred and 
one hundred and fifty in fifteen years, and between thirty 
and fifty in five years, being very great. The third witness 
said there had been some small increase in every year. 
The fourth witness said, ' The swarth increases every year 
gradually, and perhaps it had gathered a quarter of a mile 
in breadth in some places within his recollection, or during 
the past forty-four or fifty-five years, and some places it had 
gathered nothing.' And this was the whole evidence on 
the subject. We think the jury might, from this evidence, 
very reasonably find, that the increase had not only been 
slow and gradual, but also * imperceptible,' according to 
the sense in which, as I have before said, we think that 
word ought to be understood." 

§ 229. But it has also been decided, in England, that the 
grantee of premises situate on the shore has no right to 
follow the sea, or take the land acquired from it, where a 
corporation had a right to the whole territory of the' burgh 
vested in them by their charter. The case was first decided 
in Scotland, and the appellant, the grantor of the premises 
described, sought to reverse a decree given against him. 
He possessed a small inclosure in the burgh of Dundee, 
bounded by the sea-floods. The water receded, in conse- 
quence of embankments and other improvements, and a 
tract of ground was left between the sea, or high-water mark, 
and the appellant's inclosure ; and the corporation exercised 
rights of ownership from time to time over this derelict land. 
This ground, called the shore, was claimed by appellant ; but 
it was insisted on the other side, with eflfect, that the boundary 
by those floods was made use /)f as a term of description, 
and that the description in question was to be considered 
as accurate only at the date of the first conveyance ; and 
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moreover, by the uniform and unvaried usage of the town 
of Dundee, no right to the seashore could, by possibility, 
have been granted by the conveyance under which the 
appellant claimed. And it was accordingly ordered and 
adjudged, that the interlocutor should be afiSrmed.^ 

§ 230. While, as we have seen, imperceptible additions of 
the soil to other soil go to the owner for the reason given by 
Blackstone ; the general rule of law, however, is, that, since 
the sea or navigable rivers belong to the State, the land, 
when deserted by the sea or rivers, will necessarily continue 
in the same proprietor. " The king," it is said in De 
Jure Maris, " hath title to maritima incrementa, or in- 
crease of land by the sea. And this is of three kinds : viz., 
1. Increase per projectioTiem vel alluvionem; 2. Increase 
per relictixmem vel desertionem ; 3. Per insulce productionem.^^ 
And increase per alluvionem is defined to be " when the sea, 
by casting up sand and earth, doth by degrees increase the 
land, and shut itself out further than the ancient bounds 
went ; and this is usual. The reason why this belongs to 
the crown is, because in truth the soil, where there is now 
dry land, was formerly part of the ygtj fundus maris; and, 
consequently, belonged to the king. But indeed, if such 
alluvion be so insensible, that it cannot be by any means 
found, that the sea was there, idem est non esse et non ap- 
parere; the land thus increased belongs, as a perquisite, to 
the owner of the land adjacent." Thus, where the sea 
relinquished a great quantity of land upon the shore, and 
the question was, whether the crown should have this by 
virtue of the prerogative, or whether the next adjoining 
owner should have it as a perquisite, it is said, in the note, 
that the prince should have all the land left by or gained 
from the sea,2 whereas, if the sea leaves the land gradatim, 

* Smart ». The Corporation of Dundee, 8 Brown. Cases in Parlia- 
ment, 119; Woolrych on ViTaters, pp. 85, 36. 

^ Dy. 326, a, n. 2 ; 1 Eeb. 301, where it is said, that the right is as 
ancient as the king's crown. Whitaker v. Wise, 2 Eeb. 750. 
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and for but a little quantity, the owner of the land shall 
have it.^ 

§ 281. In England, great opposition has been made to 
this royal acquest in respect of a custom, called custom of 
frontages (especially in Lincolnshire) ; and the custom was 
alleged to be, that those whose land lay in front of the sea 
should have the derelict soil. The reasons urged in favor 
of the custom were, that those persons were obliged to keep 
up defences against encroachment^ of the sea ; and that, if 
any overflow happened, they would necessarily be the suf- 
ferers. But the custom was denied to be valid, upon con- 
sideration, in the Court of Wards, by reason of the uncer- 
tainty as to quantity, which the subject might claim under 
such circumstajices ; for ten thousand acres might be left in 
front of a manor, and this would be too large an inheritance 
by virtue of such a custom. In one case, therefore, the 
claimant was put to obtain a grant from the crown, and, in 
another, a decree was made against the party seeking to 
gain this derelict land imder the custom of frontage.^ 

§ 232. In another case, however, the Abbot of Peter- 
borough was questioned, at the king's suit, for acquiring 
thirty acres of marsh without the license of the king. The 
abbot pleaded the custom of the country, and made a de- 
fence of Alluvion. The land came per incrementum tem^ 
poris, and it was teria per mare projecta, — the judgment was 
in favor of the abbot.^ Instill another case, the Abbot of 
Ramsay was charged in respect of sixty acres of marsh. 
The abbot said he held the manor of Brancaster, which is 
situate next the sea, and that there was a certain marsh, 
which, sometimes, was diminished by the influx, sometimes 
increased by the retirement of the sea, without this, &c. 

1 Dav. Rep. 59 ; 2 Ventr. 188. 

• See Woolrych on Waters, p. 29, where reference is made to Callis 
on Sewers, 48 ; also Sir Valentine Browne's case and Busbey's case. 

^ 3 Mod. 107, confirming that such is the idea in Lincolnshire. Also 
16 Yiner's Abr., tit Prerogative of the King, K a (3). 
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This was a claim ot jus alluvionis^ and the abbot had a 
verdict before one of the barons. The title stood upon that 
which the abbot alleged, by way of increment. JSe relied 
on no custom, but upon the principle, that, as he suflFered 
loss occasionally, so likewise, he ought sometimes to reap" 
benefit.^ " It is not to be understood," says Woolrych, 
" even in this case, that the crown is not entitled, by its 
prerogative, to all this increment, to alluvion as well as 
avulsion, but, as Sir William Blackstone observes, de 
minimis non curat lex; and, besides, these owners being 
often losers by the breaking of the sea, or at charges to 
keep it out, this possible gain is, therefore, possibly a recipro- 
cal consideration for such possible charge or loss." ^ 

§ 233. Customs, similar to the one in Lincolnshire, exist 
in other places in England, as in parts of the river Severn. 
Thus, where the river Severn had gained upon Shinbridge, 
but as it gained upon the Shinbridge, so it lost to Aure, on 
the other side, and at length the river threw the land, so 
to speak, to Shinbridge, and the question lay between Aure 
and Shinbridge, which village should have the land thus re- 
gained ; it was decided against Aure, but the king did not 
claim it, though the Severn was an arm of the sea at that 
place.^ 

§ 234. It is a circumstance worthy of remark, in order to 
prevent confusion in considering this matter, that in Eng- 
land the crown does not frequently interfere, and that there 
this forbearance, or neglect to interfere, arises from the 
smallness of the usurpation^ 

. § 235. II. Alluvion, it is to be remembered, is the imper- 
i ceptible increase of land. This means the land above or- 
dinary high-water mark; for the land between high and 
low water mark, though it increase to a vast extent, 

' Dy. 326 (b). « Woolrych on Waters, p. 445. 

• De Jure Maris, p. 85 ; Villetta de Shinberg in Gloucestershire, Claus. 
18 H. 3 n. (21.) 

* Woolrych on Waters, p. 445. 

20 
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belongs primd fade to the crown in England, and in this 
country to the States. " And as the shore of the sea," says 
De Jure Btaris^ " doth primd facte belong to the king, viz. 
between ordinary high-water and low-water mark, so the 
shore of an arm of the sea, between high-water and low- 
water mark, belongs ^rm<f/acie to the king, though it may 
also belong to a subject." ^ Under the Civil Law, it is said, 
" And truly, by natural right, these be common to all : the 
air, running water, and the sea, and hence the shores of the 
sea. Nobody is therefore prohibited to come to the sea- 
shore." 2 And again : " And by the law of nations the use 
of the shore is also public, and in the same manner as the 
sea itself; and for this reason any person is at liberty to 
place a cabin there, in which he may harbor himself, and, 
for the like reason, to dry nets and draw them from the 
sea. 



" 3 



§ 236. The Civil Law differs from the Common Law as 
laid down in De Jure Maris in this, that, under the Civil 
Law, the waters of sea, and the shores, are subject to be used 
in common by all the people ; every person being equally 
entitled to the benefit to be derived from fishing, drawing 
and drying nets, and navigation. They are expressly de- 
nominated, by Roman jurists, res communes , and considered 
as omnium, in respect to their use and benefit, but, in 
respect to their property, as res nullius. By the Com- 
mon Law, the waters of the sea, and the shores of the 
same, are as much subject to public use as by the Civil 
Law; but, while under the Civil Law the property of 
such water and the shores is in no one, under the Com- 
mon Law, the ownership is in the sovereign.^ And these 



' See also Attorney-General v, Richards, 1 Anst. R. 603. 

« Inst. 2, t 1, § 1. 

' lb. ; and sec also Dig. b. 43, 1. 12, 13, 14. Zouch, et Juris Descriptio, 
et Judici Maritimi, part 1, § 5. 

* Taylor's Summary of Roman Law, 246; Bract. 1. 3, 5, 120; 2 Bac. 
Abr. 177. 
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shores embrace all the land between ordinary high-water 
and low-water mark.^ 

§ 237. It is certainly a fair proposition, that the ruling 
authority of a country ought to control the shores of the 
seas and navigable rivers in the neighborhood of that coun- 
try. Great interests, both of a public and private char- 
acter, might be seriously affected, were the rule otherwise. 
The shores of the great highways of the world, in places 
most important to mankind, might be obstructed by erec- 
tions, or made inaccessible by the exactions of onerous tolls. 
That in England the crown, and in this country the States, 
possess the authority to control the use as well as the dis- 
posal of these all-important shores, is certainly a beneficent 
rule of law. 

§ 238. To illustrate : In a case where the Prior of Tin- 
mouth was a usurper of the soil, between high and low 
water mark, the town of Newcastle, in England, being a 
sufferer from the encroachment of this spiritual power, 
which, by building upon the shore, had damaged the trade 
of the town, petitioned the king to assert his rights. The 
prior claimed right of soil, but the king's attorney replied, 
that several houses had been erected by the prior upon the 
shore, which, inasmuch as it was comprehended within 
the flow and tide of the sea, belonged, for that reason, to the 
king. And judgment was given against the prior, recog- 
nizing the soil in the king, although the houses do not 
seem to have been confiscated. The prior continued his 
usurpations, but the town persevered in its opposition, com- 
plaining of the intrusion in opposition to the former judg- 
ment. This judgment was " qmd dominus rex hahehit totum 
portum a mari usque ad quendam locum vacat^^ &c., which 
place comprised the soil.^ 

§ 239. So, if the sea-marks are gone, so that it cannot 

* Angell on Tide-Waters, pp. 66-74, where this subject is learnedly dis- 
cussed, and all the authorities are referred to. 

* De Jure Maris, pt. 2, p. 81. 
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be known, that ever there was land there, the land gained 
from the sea belongs to the king.^ So it seems to have 
been admitted, without controversy, that the land, which 
is usually overflowed at ordinary tides, may be claimed 
for the king ; ^ and, although the right of property in the 
soil covered and flowed by these waters is in the king 
to high-water mark, yet the shore, or the land, which is 
between the high and low water marks, is of common right 
public: the maxim is. Hex in ea habet proprietamj sed 
populuB habet usum ibidem necesaarium^ — the king has the 
property, but the people have the use necessary.^ 

§ 240. It is said, that the soil between high and low 
water mark may be granted to private individuals or a 
corporation.* This was so held in Sir John Constable^s 
Case; and, further, that between high and low water mark, 
the admiral and the Common Law have diviaum imperiuniy 
and that any claim to royal fish, between the points where 
the sea ebbs and flows, must be by prescription, which 
presupposes a grant.^ 

§ 241. " Primd fade^^ says Mr. Justice Bayley, " the 
lord of the manor is entitled up to high-water mark ; but, 
between high and low water mark, the right is. primd fade 
in the Crown, and the Crown has likewise the right of 
wreck." ^ And Mr. Justice Littledale : " The land between 
high and low water mark primd fade belongs to the 
Crown." 7 

* Trin. 43, ed. 3 ; Rot 13 ; Dy. 326. 

' Yanhaesdanke, by information against Mr. Whitings 12 Car. 1 ; Sir 
Edward Heron's Case, 15 Car. B. C. ; The Lady Wansford's Lessee and 
Stephens, 17 Car. 2. 

* See Blundell ». Catterall, 6 B. & Aid. R. 268, where the ancient and 
modem English cases are discussed. 

* Attorney-General ». Burridge, 10 Price (Exch. R.), 850-377. 

» Sir John Constable's Case, 16 Vin. Ab. 576; Case of Swans, 7 
Rep. 15. 

^ Hall on the Seashore, Appendix; Dickens v. Shaw, 4 B. & C. 495. 

7 3 Man. & Ry. 329. To the same effect is McDonald, C. B., 1 Price, 
378 ; Richards, C. B., Id. 412. 
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§ 242. The rule in England is so unvarying, that as soon 
as the sea abandons any portion of land, unless there be sea- 
marks to show, that the land formerly belonged to another 
owner, the right of the Crown immediately attaches, and the 
title is made to the soil as derelict.^ If the soil of the sea, 
while covered with water, be the king's, it cannot become 
the subjects because the water has left it. Where there is 
no visible owner, the Crown takes by virtue of its preroga- 
tive.2 Slight increase of land by the gradual deposit of 
earth, as we have seen, goes to the proprietors of the adjoining 
land; not, however, because of any inherent or appendant! 
power in the land, but because de minimis non curat lex, 

§ 243. Prom what has been said, the reader will see, that, 
in England, the title to the land between high and low I 
water mark, on the sea, on navigable rivers,^ ov arms of the 
sea, is in the Crown,* but that a subject may acquire a title 
to it by grant or prescription,^ and that imperceptible in- 
crease to the adjoining lands goes to the proprietor, for the 
reason already indicated, and not because the Crown is not 
entitled to all increment by its prerogative.® When, however, 
in England, the Crown conveys to private individuals the 
legal title to the shore, they become enabled to exercise only 
such acts of ownership there as the Crown itself could have 
done, and no more ; and the proprietary rights acquired are 
therefore subordinate to the general interests of the public.^ 



» Callis on Sewers, 47. « 2 Ventr. 168. 

3 In Bulstrode v. Hall et al.y 1 Sid. 149, it is said, that it "has often 
been affirmed, and never denied, that the soil in all rivers, as high as the 
flux and reflux of the sea, is in the king, and not in the lords of manors, 
without prescription." 

* See Woolrych on Waters, pp. 433-450, where this subject is learn- 
edly and elaborately discussed. 

* De Jure Maris, p. 27 ; Johnson v, Barrett et cd,, Al. 10. See also a 
dissertation on the !Rights to the Seashore, &c., by James Jerwood, Esq., 
1850, p. 63. 

* Woolrych on Waters, p. 445. 

' Phear on Rights of Waters, p. 46. 
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§ 244. In the United States, in the case of Pollard's 
Lessee v. Hagan^ the Supreme Court held, that " the 
shores of navigable waters, and the soils under them, were 
not granted by the Constitution of the United States, but 
were reserved to the States respectively, and the new States 
have the same sovereignty' and jurisdiction over this subject 
as the original States.'* McKinley, J., in delivering the opin- 
ion of the court, says : " Then to Alabama belong the navi- 
gable waters, and the soils under them, in controversy in this 
case, subject to the rights surrendered by the Constitution 
of the United States." And again : " To give to the 
United States the right to transfer to a citizen the title to 
the shores and the soils under the navigable waters, would, 
be placing in their hands a weapon which might be wielded 
greatly to the injury of State sovereignty, and deprive the 
State of the power to exercise a numerous and important 
class of police powers." ^ 

§ 245. In New York, the Supreme Court takes a similar 
view of this subject, and holds, that the Hudson River, being a 
navigable stream in which the tide ebbs and flows, the land 
upon its banks below ordinary high-water mark belongs to 
the people of the State in their sovereign capacity, and that 
where the defendants, under and in pursuance of a charter 
from the Legislature, authorizing them to construct a rail- 
road from New York to Albany, entered upon the Hudson 
River, in front of the plaintijBTs farm, and between ordinary 
high and the ordinary low water mark, and raised and 
constructed a line of solid embankment, and run their cars 
thereon, without the permission or consent of the plaintiff, 
and without making or offering him any compensation for 
the damages sustained by him, that the Legislature had not 
transcended its authority in making the grant to the com- 

» 8 Howard, 212. 

* See Goodtitle ». Kibbe, 9 How. 471, where this subject is re-examined, 
and it is again held, that the soil below high-water mark, in navigable 
waters, is in the 'State. Also the Mayor, &c., v. Eslava, 6 Porter, 601. 
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pany, and that the plaintiflF had not sustained an'y damage 
for which an action would lie. " In no view of this case," 
says the learned judge, " can the plaintiff sustain his action. 
He has no property in the river, nor any right peculiar to 
himself, as riparian owner, which entitles him to the action. 
The defendants' railroad was constructed by the authority 
and permission of the people of the State, — the sovereign 
power. The rights of the plaintiflF are held in common 
with the public, and are subservient to the will of the 
public. He can enjoy them until the public necessity or 
convenience renders it expedient, that he should be deprived 
of them. This the public may do, and it is not inconsistent 
with the power lodged in the sovereign." ^ 

§ 246. In Maryland, it was held, that it was competent 
for the State to grant land covered by navigable waters, 
subject to the right of the public to fish in and navigate 
them.2 

§ 247. In California, it was held to be the absolute right 
of the State to control, regulate, and improve the navigable 
waters within its jurisdiction, as an attribute of sovereignty. 
" This right," says the Supreme Court, " often is, both in 
England and in this country, delegated to individuals, either 
in a natural or corporate capacity. The Legislature of this 
State have conferred this power upon the municipal author- 
ities of San Francisco, to abate all nuisances, having au- 
thority to permit such structures as shall tend to the benefit 
thereof. In the case at bar, these authorities had appropri- 
ated a portion of the harbor for a public slip ; and the mayor 
and his assistants violated no private right in removing all 
structures of any kind, which they found obstructing the 
free use of such slip." ^ 

§ 248. Of course. Alluvion goes to the proprietor of the 

* Gould V, Hudson R.R. Co., 2 Seld. 522. See also Bloodgood v. Mo- 
hawk R.R., 18 Wend. 9. 

* Browne v. Kennedy, 5 Har. & Johns. 185. 
' Gunter v, Geary, 1 Cal. 468. 
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f adjoining' land, if he is bounded by the sea or by a navigable 
I river in this country, just as in England, because de minimis 
non curat lex. The Supreme Court of the United States has 
repeatedly held, that the question is well settled, that the 
person whose land is bounded by a stream of water, which 
changes its course gradually by alluvial formations, shall 
still hold by the same boundary, including the accumulated 
soil, and that no other rule can be applied on just principles, 
the proprietor of land thus bounded being subject to loss 
by the same means, which may add to his territory.^ Thus, 
where land was added to the quay of New Orleans, the 
court held, that the city was entitled to the alluvial soil so 
formed, else " the city of 'New Orleans would, in the course 
of a few years, be cut off from the river, and its prosperity 
impaired." In this case, the quay had been dedicated by 
the Western Company, a company which held the allodial 
title to the entire Mississippi Valley, and it was not more 
than reasonable to hold that the river front, which had been 
dedicated for a quay, though enlarged by alluvial soil, 
should still remain in the city. Evidently, that was the 
intention at the time the dedication was made. But the right 
to Alluvion depends on the contiguity of the estate to the 
sea or river .^ 

§ 249. What we have said thus far concerning this sub- 
f ject is of equal force wherevet tide waters flow, in England 
' and in the United States. In this treatise, it wUl, however, 
be necessary to discuss how far these rules are applicable to 
our great inland rivers not subject to regular daily tides, 
but nevertheless subject to regular annual tides, filling the 
banks for months at times during every year. 

§ 250. According to the principles announced in a for- 
mer chapter of this work,^ it would seem that grants of land 

* New Orleans v. United States, 10 Peters, 717; Banks t?. Ogden, 2 
Wallace, 67; Saulet v. Sheperd, 4 Wallace, 502. 

* Saulet ». Sheperd, 4 Wallace, 607. 
' See chap. vi. § 148 et seq. 
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bounded by sectional lines, measured and sold by the acre, 
cannot be extended beyond those boundaries, or exceed the 
quantity actually sold. We concluded that fractional sections 
are bounded by lines on all sides ; that every purchase of 
land from the United States is bounded by mathematically 
ascertained metes and bounds. Where lands are purchased, 
thus bounded, the lines run, and corners established, evi- 
dently must govern. And in Sauiet v. Sheperd^ the Supreme^ 
Court says, " Before there can be a right of accession or 
accretion, there must be an estate to which the accession i 
can attach." Alluvion can never attach to land, neithey 
bounded by the sea nor other body of water, but by a mathj 
ematical line. 

§ 261. The right of Alluvion is dependent upon the con- 
tiguity of the estate to the water. The water cannot add 
any thing to property which it does not touch. If the lines 
bounding a fractional section, therefore, mean any thing, they 
limit the rights of the purchaser ; and no Alluvion can attach 
to such fractions, because not bounded by the water, but 
by mathematical lines. The objection that the space be- 
tween the lines and the river is small, and of no benefit 
to the Government, and that, therefore, it ought to go to the 
grantee, is of no force. If the Government sells nine hun- 
dred and ninety-nine acres of thousand, the remaining one 
acre still remains the property of the Government. 

§ 252. There is no doubt, that fractional sections are 
what in the Roman or Civil Law are called agri Umitati^ (1) 
because the land granted is contained within certain artificial 
limits, and (2) because the contents of every fraction are ex- 
actly calculated. A limited field (ager limitatus) is a tract 
of land conveyed by artificial lines of mensuration, or by fixed 
boundaries, whether the contents be set forth or not ; and 
all lands which are conveyed by measurement or quantity, 
come imder the same reason, because lines of measure- 
ment must be drawn to ascertain the contents. 

> 4 Wallace, 508. 
21 
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§ 253. If this definition is correct, then, since fractional 
sections do not touch the river, and the distance that sepa- 
rates them is immaterial, and an inch is as effectual as a 
mile, are not entitled to Alluvion, because it must be added 
to, must be incorporated with, and must make a whole with, 
the land that claims it, and the water can deposit nothing in, 
nor can it retire from, a place where it has never been. This 
is so obvious, that it would seem useless to say any thing 
more ; but the subject is of vast importance, and, as some of 
the courts have disregarded the lines of fractional sections 
run by the United States surveyors in conformity with the 
statutes of the United States, a reference to the opinion of 
the civilians, in regard to the sanctity of the lines of ager limi- 
tatm, may not be inappropriate here. 

§ 254. The law of the Digest is in the following words : 
" It iff certain, that the right of Alluvion does not take place 
in limited fields. This has been decided by a constitution 
of the Emperor Antoninus ; and Trebatius says, that land 
taken from a conquered enemy, and conceded under condi- 
tion of belonging to a city, enjoys the right of Alluvion, and 
is not considered as limited ; but that the field, which since 
it was taken has been limited, in order that it might be 
known what was given to any one, what was sold, and what 
remained to the public, has not the right of Alluvion." ^ And 
the commentary of Huberus on this passage is, " Qiub pr&- 
9umptio (that of a grant of the right of Alluvion) cessat 
in agris limitatis certo descriptisy vd mensurd escpressd com/pre- 
hendis^ quibus ultra eorvm limites nihil incremento concessum 
videtur.^^ 2 ^^ Vinnius, in his notes to the Institutes,^ 
commenting on the definitions contained in the text, says, 
" Arcifinio scilicet qui non alium finem hahet quam nMuralemj 
id est ipsum flumen : nam agros limitaAos alluvionem non hor 
here^'* He then refers to the text from the Digest, and says, 
" We may collect from it that lands conquered from the en- 

> Digest, 41, 1, 16. * Huberus, 1, 2, 33. 

3 Institutes, 2, 1, § 20, note. 
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emy, and given by the prince or the people to individuals, 
were possessed in such a manner, that the right of the posses- 
sor should be circumscribed by certain bounds or limits, 
were called limited lands, in order that it might be known 
that whatever remains beyond those bounds was public, and 
that the subsequent increase belonged to the people. Of the 
same nature are lands comprehended by a certain measure, 
which, in this respect, are governed by the same law ; not 
having the right of Alluvion, because their possessors can hold 
nothing beyond the quantity assigned." 

§ 255. The same doctrine is laid down by Heineccius, 
where, in reference to the passage " Ita nullum e%t Aubivm 
quin id quod agris nostris hoc modo (by Alluvion) accedit 
nobis J quod agro publico viceve publico^ adjicitur publico cedere 
debeaty* he says, that " on this foimdation rests the distinc- 
tion made by lawyers and surveyors, between lands 'called 
arcifiniosy which are bounded by no other than natural 
boundaries, and limited lands, which are cotifined to certain 
number of perches or feet." He then refers to the DigiBst 
and several commentators, and concludes with this sen- 
tence : " Whatever lies between limited fields and the river, 
there is no one who does not understand that this belongs 
either to the public, or some individual; and in neither 
case can any thing be added to the limited field." ^ 

§ 256. The most satisfactory authority, however, in refer- 
ence to this subject, as well as other points of the Roman 
Land Law, is Niebuhr. Li discussing the subject of limited 
fields, this author says, " according to the agrarian institu- 
tions, no land was held to be marked by boundaries, save 

^ Heineccius Jus. Nat. et Gen., lib. 1, cap. 9, § 254, page 110-111. 
The same doctrine is repeated in as strong language by the same author 
in his Elementa Juris, lib. 2, tit 1, § 358, voiis. Also in Grotius de Jure B. 
et P. lib. 2, cap. 8, § 16 ; 2 Voet, p. 728, lib. 41, tit. 1, No. 15 ; Puffendorf 
4, 7, 11 ; Barbeyrac's note, Frontinus de re ag, 217; Fuero Real, lib. 3, 
tit. 4, c. 14, p. 48, note (d) ; Curia Phillipica illustrada, 45, n. 95, 3, 45 ; 
2 Covarrubias, p. 500, at the end of the first column, where the passage 
of the Digest is quoted and conunented upon. 
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what had been divided in conformity to the practice of the 
state, and to the mode of observing the heavens, which was 
adopted in taking auspices. Every other kind of boundary 
was regarded by the Romans as indefinite. The subject 
treated of, the agrimensorea, is land thus marked out ; other 
land they only mention by way of - contrast. Every field 
which the republic separated from the common domain, was 
marked out by boundaries ; no separation could take place 
without such a demarcation ; and whenever there were any 
traces of the latter, although particular estates within ^the 
regions subjected to it might still be a part of the domain, it 
was yet a certain proof that such a separation had taken place. 
On the other hand, every municipal as well as every foreign 
region was held without boundaries (^ardfinibua), or merely 
limited by natural or arbitrary landmarks. * * * The land 
which was regularly limited, and that which was intermi- 
nate in form, along with all other characteristics of Quiritary 
property, had both of them that of being free from direct 
taxes ; but their value was registered in the census, and 
tiibute was levied accordingly. In other respects the limited 
fields had certain legal peculiarities, concerning which 
scarcely any other express jatatement is preserved, than that 
they had no right to alluvial land; the determinateness of 
their size being the condition of their existence." ^ 

§ 257. In conformity with the Civil Law, it has been re- 
peatedly decided in Louisiana, that a sale of a certain lim- 
ited tract from a whole tract, leaving another tract be- 
tween the premises sold and the river, did not give right 
to Alluvion, and that the words " front to the river " (^faee 
aufleuve) are merely descriptive of the position of the land 
sold, and that no land passes beyond the surveyed limits.^ 

* Niebulir*s History of Eome, voL ii. Appendix L 

' Livingston v. Heerman, 9 Martin (La.) 697 ; Chambre et al, v. Eohn 
et cd,, 8 Maiiin (La.) 572; Cochran et al. v. Forte et aly 7 Martin et aL 
(La.) 622 ; Cire et al. v, Rightor etaL. II La. 140 ; Municipality No. 2 v, 
Orleans Cotton Press, 18 La. 123-278. See also Morgan v. Livingston 
et cU., 6 Martin (La.) R. 19-256. 
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§ 258. Nevertheless, it is possible that, by the action of 
the sea, or a change of the channel of a river, the land so 
granted may be partly lost. No doubt, in case, afterwards, 
the land should be washed up again, it would belong to the 
former owner to the extent originally purchased, and no 
further.^ While, however, the land is submerged in the 
river, the title is in the State, for, since the law of Congress 
of 1796 provides, that the navigable rivers of the territory to 
be surveyed shall be public highways, and, consequently, 
the surveyors never surveyed them, and always cornered on 
the top of the banks when the top of the bank is reached, — 
it being the great monument, and visible landmark, it would 
control course and distance. 

§ 259. The rule in England, that a grant from the king 
is most strongly construed against the grantee, applies to 
grants from the United States. " All public grants^" says 
Chancellor Manning, " are to be construed strictly, and 
nothing passes under them by implication." ^ In Iowa, the 
Supreme Court expressed similar views ; and that grants 
of land by the United States have relation to the plats and 
field-notes. An additional reason for the rule mentioned, is, 
that the United States Government holds all the public lands 
as a mere trustee.^ 

§ 260. The inland rivers of the United States being 
navigable, as we have shown in a former chapter,^ and ex- 
pressly excepted from the surveys in the States carved out 
of the territories of the Union, and declared public highways, 
the proprietor of the adjoining land is limited by the top of 
the bank, and the surveyed lines on its margin, and, in case 
these cannot be found, by the bank, it being the great land- 
mark. The shores on these rivers, as the shores of the sea 

* But see the case of T. Atticus, Digest, 31, 1, 23, where the contrary 
doctrine is laid down. 

' La Plaisance Bay Harbor Co. r. The City of Monroe, Walker's Ch. 
R. 165. 

^ McManus v. Carmichael, 8 Iowa, 1-53. 

* See ante, chap. iii. 
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and arms of the sea, belong to the States, and cannot pass 
to the purchaser of fractional section by implication. This 
has been expressly held in lowa,^ and more recently in New 
York.2 The contrary has been expressly held in Illinois* 
and Mississippi,* and that the proprietor of the land ad- 
joining the Mississippi goes to the centre of the river. 

§ 261. The doctrine, that the proprietor of the adjoining 
land has title to the shore as far as susceptible of bene- 
ficial use, has recently been enunciated in Michigan.^ In 
Ohio and Pennsylvania, the courts adopt similar views.* 
It is impossible to see any sound reason for such a doc- 
trine. Nothing is so essential to the public welfare, as 
the free and unobstructed use of the shore. The General 
Government has never sold it ; but it has been expressly ex- 
cluded from the survey, and it forms a part of the bed, or 
alveus, of the rivers, during no inconsiderable portion of the 
year. Mr. Justice Woodward, in discussing this subject with 
reference to the case of Morgan et ah v. Redding^ in Missis- 
sippi, and the case of MuUanphy v. BaggM^ says, " It is 
impossible to define beforehand all the fair uses to which 
the navigators of these public rivers may have occasion to 
appropriate their shores. . But let us take the cases in 
Mississippi and Missouri as examples. The Mississippi 
case shows, that the plaintifiF was the owner of a certain lot 
in the city of Vicksburg, which lot the court held to extend 
to the middle of the Mississippi River. The defendants 
were citizens of Ohio, and regular flat-boat traders. They 
landed their boat opposite the city at the shore, and opposite 
the plaintiffs' lot, and used the shore to tie the boat to, and 
land their goods upon. They remained there some time, 

^ McManus v. Carmicliael, 8 Iowa, 1-55 ; also Haight v. Keokuk, 4 
Iowa, 242. 

" People r. Canal Appraisers, 83 N.Y. (6 Tiflfany). 

» 8 Scam. 510. 

« 3 Sm. & Marsh. 866 ; 89 Miss. 110-186. 

^ Rice V. Buddiman, 10 Mich. 125 ^ See ante, chap. iiL 

7 3 Sm. & Marsh. 866-895. M Mo. 848. 



Digitized by VjOOQIC 



OP ALLUVION, THE SHORE, ISLANDS, ETC. 167 

and plaintiff charged them a rent of one dollar a day, which 
they refused to pay. The court held them liable. Now, 
is not this repulsive to all our ideas of the objects, uses, and 
appropriations of this great river ? If it is said that they 
remained along time (four months), let it be remembered, 
that this is not the point of the case, and that it does 
not change the argument. If there is any weight in that 
fact, the answer is, that the landing should be placed under 
authority of the city, and let that regulate such matters, and 
then the matter would fall under a different reasoning. 
The case in Missouri was decided upon the Spanish laws 
and the king's special grant. But let us look at it in 
the light of the Mississippi case. The defendants hauled 
up their steamboat for repairs on the shores of the river. 
They remained there some six weeks, and erected a tempo- 
rary blacksmith shop, for the purposes of their work. What 
can be conceived of as a more legitimate use of the shore of 
a great navigable river ? It is said, that they might go to 
some town or city, which has docks or ways, or other facili- 
ties for such purposes. Suppose the accident to occur far 
from such a place, and the operation to be impracticable, 
and then how many such places, are there on our waters ? 
The very question is, are they compelled to do so ? Such 
arguments assume the practicableness of such a course. 
They take for granted the practical convenience, a mat- 
ter which is generally desirable in such cases; for con- 
venience and interest commonly lead to that course, when 
practicable. Are these rivers public, and free to run your 
boat or vessel, and not public and free to stop when you 
are disabled? A restricted construction of the rights of 
navigation in these waters, reducing them to petty suffer- 
ance, is greatly to be deprecated." ^ 

§ 262. We have seen, that the Supreme Court of the 
United States has decided, that the States are entitled to 
the shores of the navigable waters and the soils under 

* McManus v^ Carmichael, 3 Iowa, 1-63. 
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•them, under the Constitution, and that the old and new 
States have the same right and sovereignty over this sub- 
ject.^ Nor can it be said, that this decision was made 
in reference to navigable waters at Common Law, as that 
term has been generally understood, — waters affected by the 
tide. Until the arguments we have presented in a former 
part of this work ^ have been refuted, the argument and de- 
cision of the court in Pollard^ b Case are as applicable to the 
Mississippi River as to the Mobile or any other tide-water 
river. But in the case of the Genesee Chief, ^ the Supreme 
Court expressly holds the great inland rivers of this coun- 
try navigable streams ; and, after reviewing the cases, the 
court concludes in these words, " It is evident, that a defini- 
tion, that would at this day limit public rivers, in this country, 
to tide-waters, is utterly inadmissible. We have thousands 
of miles of public navigable water, including lakes and 
rivers, in which there is no tide. And certainly there can 
be no reason for Admiralty power over a public tide-water, 
which does not apply with equal force to any other public 
water used for commercial purposes and foreign trade." In 
a subsequent case, this position was re-afl5rmed,* and more 
recently in the case of the Ad. Sine v. Jh'evor.^ 

§ 263. The conclusion then is, that the shores, the land 
between high and low water mark, along these rivers, 
belong to the States, and there can be no reason to give the 
proprietor of the adjoining land the control of this land, and 
to allow him to charge navigators' toll for the use of these 
shores. 

§ 264. III. In discussing, in the preceding part of this 
work, the subject of navigable rivers, it has appeared, that 
the rights of the proprietors of the adjoining land are lim- 
ited by the ordinary high-water mark, and also in the new 
States by the lines of his survey. When an island arises in 

' See ante, chap. v. * See ante, chaps, iii., iv., and v. 

3 12 Howard, 448. * The Magnolia, 20 Howard, 296. 

» 4 Wallace, 561-572. 



Digitized by VjOOQIC 



OF ALLUVION^ THB SHOBB, ISLANDS, ETC. 169 

sach a riyer, of course it belongs to the State. The law as 
laid down in De Jure Mari$ applies to these rivers. In that 
treatise, it is said, '^ The third sort of maritime increase are 
islands, arising de novo in the king's seas, or the king's arms 
thereof. These, upon the same account and reason, primd 
faoicj and of common right, belong to the king, for they are 
part of the soil of the sea, that belonged before, in point of 
propriety, to the king; for, when islands de novo arise, it is 
either by the recess or sinking of the waters, or else by the 
exaggeration of sand and slub, which, in process of time, 
grow firm land, environed with water." ^ 

§ 265. Fleta says, that, upon the rise of an island in 
the sea, it shall be given to the occupant ; that is, provided 
it be severed, and not held to the main land by twigs and 
branches.* " This occupant," says Woolrych, " must be 
understood to mean the king as universal occupant ; for 
otherwise the doctrine, thus laid down, cannot be reconciled 
with our law, which clearly concedes all such property to be 
in the king." ^ Under the Civil Law, however, certainly 
such lands were deemed to be the property of the first 
taker.* 

§ 266. When islands are formed, it is either by the deser- 
tion of the waters, or by the collection, or exaggeration of 

* De Jure Maris, p. 1 7. Phear, in his treatise on " Bights of Water," 
pp. 11, 44, says, " It need hardly be added, that, if an island makes its 
appearance, it is the property of the person, whether king or subject, to 
whom the soil on which it rests belonged/^ 

« Lib. 8, chap. 2, §§ 6, 9. « Woobych on Waters, p. 87. 

* Cooper's Justinian, lib. 2, tit. 1, § 22. ^ Insulse, qu89 in man est} 
quod rar6 accidit, occupantis fit ; nuUius enim esse creditur." The exer- 
cise of ownership over an island of magnitude ought to be manifested by 
first taking actual possession. The ancients held this to be indispensably 
necessary. Thus, according to Plutarch, the desert isle of Achanthus 
was adjudged to the Chalcideasee, in exclusion of the natives of Andros, 
who had first thrown thither a dart, because the former had actually 
entered upon the land. And such is the modem usage upon the discovery 
of new islands by circumnavigators, and is sanctioned by the Law of Na- 
tions. Schultes on Aquatic Kghts, p. 45. 

22 
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Band, and other substances, which become discoverable as 
terra firmay environed by water, and they are primd facie 
the property of the sovereign ; they having before constituted 
a part of the soil, in which the sovereign has the right of 
property. 

§ 267. Many islands thus arise in the Western rivers — 
navigable, as we have shown, in the highest and broadest 
sense — during a single flood. Springing up in the centre 
of the river, they often, in the course of a few years, increase 
to a great size, and join either one or the other bank of 
these rivers. These islands cannot be claimed as Alluvion. 
. We have shown that the land of the proprietor, in order to 
entitle him to Alluvion, must abut on the river. But on the. 
Mississippi, except in Louisiana, this is not the case, since 
all the lands, sold by the United States, in that valley, are 
bounded by mathematical lines, near the margin of the 
bank. But Alluvion, also, is the imperceptible increase of 
earth made to land. These islands are not land made to 
land, but arise in the river, upon the land of the State, and 
are not an imperceptible increase to the land of the adjoin- 
ing proprietor of land. They often, it is true, after a few 
years, at low water, are connected with a neighboring shore, 
but always are clearly defined, and separated from the land 
of the adjoining verge proprietor, by a slough, which is filled 
with water at the ordinary stage of the river. Such a 
slough in the course of years may rise up to a level of the 
neighboring land, and then the increase is perceptible. 
In no sense, then, can these islands, arising in these rivers, 
be considered as Alluvion, appertaining to the adjoining 
soil, though they may be connected at low water with the 
adjoining shore. 

§ 268. In one case, however, in Illinois, the Supreme 
Court held, that such islands belong to the adjoining pro- 
prietor. But the court, in that case, holds the Mississippi 
Eiver a non-navigable river, and does not give any weight to 
the laws of the United States, declaring it a public highway, 
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nor the Ordinance of 1787, and the various treaties and com- 
pacts in reference to it, nor the practice and custom of the 
surveyors, nor to the mathematical hues run on the top of 
the bank, and seems to consider the island as Alluvion.^ 
But this case was decided in 1842 ; and Wilson, the Chief- 
Justice, in a luminous opinion, holds, that the lines run by 
the United States surveyors must control the rights of the 
proprietor of the adjoining land. " Another reason," says 
the learned judge, " against a purchaser from the Govern- 
ment of land on the margin of a river, acquiring title to 
islands, between his land and the thread of the stream is, 
that neither the Government nor the purchasers understand 
or intend that islands in a river pass by a sale of the land 
on the nearest shore. It is part of the history of the coun- 
try, as it is of the law of the land, that the public lands are 
surveyed at different times ; and the land, on one side of the 
river, may be sold, before that on the other side, or any 
of the islands in it, are surveyed ; and, under these circum- 
stances, all the islands, between the middle of the river and 
the shore adjoining the land sold, would go to the pur- 
chasers of such land, according to the rule insisted upon 
by the court. Such would also be the consequences of a 
sale of the lands on both sides of a river before the islands 
are surveyed. That no such consequences were intended by 
the Gt)vernment is apparent from its public acts. The pub- 
lic lands are sold from time to time, as the exigencies of the 
Government, or the wants of the people, require ; and fre- 
quently the islands, many of which are of great value, remain 
imsurveyed until after the lands on each side of the river have 
been sold. They have then been surveyed, and sold, without 
any claim or title, by the owners of the lands on either side 
of the river." In another case, in Tennessee, the Supreme 
Court held, that the riparian proprietors held to the centre 
of the Nolachucky River, and that, although the State had 

1 Middleton v. Pritchard et al.j 3 Scam. 519-622. 
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granted an island in that stream to the defendant in error, 
this grant was void.^ 

§ 269. We come now to the consideration of the case of 
Jones V. Soulard^ decided by the Supreme Court of the 
United States in 1860. In many respects, this is a very 
singular case. It was a suit in ejectment brought by 
Soulard against Jones, for the northern part of a United 
States survey of land, laid off for the St. Louis schools. 
The part sued for fronted on the Mississippi River, and 
included a sand-bar, formerly covered with water, when the 
channel of the river was filled to a navigable stage. The 
land was included in the survey, approved June 15, 1843, 
designating the school lands. In the court below, it was 
insisted, that the title to this land did not pass by the act of 
1812, but remained in the United States, imtil the admis- 
sion of Missouri into the Union, in 1820, when the title 
vested in the State as a sovereign right, as land lying below 
ordinary high-water mark, and furthermore, that, if the 
State did not take by virtue of her sovereign right, it 
acquired good title to the land known as Duncan's Island 
by act of Congress to reclaim swamp lands. The State con- 
veyed its title to the city of St. Louis, and that corporation 
to the plaintiff in error in the Supreme Court. Soulard 
claimed the land in controversy under the corporation of 
the public schools. We have seen, that, in Pollard^ 9 Ca%e^ 
the Supreme Court of the United States decided, that the 
soil and shores of navigable rivers belong to the States, 
and tiiat the United States have no power, to sell or dispose 
of such land, and further, that in the G-enesee Qa^e^ the 
doctrine that the ebb and flow of the tide alone constituted a 
navigable stream was effectually exploded by the court. It is 
plain, then, that no part of the bed and of the shore of nayi- 
gable rivers can be granted by the United States to an 
individual or corporation; and that the Mississippi is a 

^ Stuart w. Clark's Lessee, 2 Swan, 12. * 24 Howard, 64. 

3 3 Howard, 212. * 12 Howard, 443. 
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navigable river, in the highest sense, no one will deny. It 
appears evident, that the court, under such circumstances, 
could logically but arrive at this conclusion: viz., 1st, that 
the title to any island or sand-bar, that might arise in 
the Mississippi Biver subsequent to the organization of the 
State of Missouri, must be in the State ; and, 2d, that the 
United States Government had no right to grant any land 
below ordinary high-water mark, or in bed of the river, 
to any one, even before the formation of the State. But the 
court (Catron, J.) decided, that the grantees of land on the 
Mississippi hold to the centre of the stream, and that this 
rule applies to as great and public a water as the Mississippi 
at St. Louis ; and that the doctrine, that, where the tide ebbs 
and flows, grants of land are bounded by high water, has no 
application to the case, and that the size of the river did not 
alter the rule. " To hold that it did," says the judge, 
" would be a dangerous tampering with riparian rights, in- 
volving litigation concerning the size of rivers as matter 
of fact, rather than proceeding on established principles of 
law." This case was ably and elaborately argued. All the 
cases were cited, and especially the great case of McManus 
V. Carmiehael^ containing a truly philosophical discussion 
of the whole subject, and demonstrating the fallacy of carry- 
ing the rights of the purchaser of land from the United 
States, farther than the lines of the survey, and effectually 
exploding the ad medium filum aqu/B doctrine, which Mr. 
Justice Catron seems to cling to with so much tenacity, and 
assumes to be applicable to a great inland sea, like the 
Mississippi. 

§ 270. IV. Avulsion is where, by the immediate and 
manifest power of a stream, the soil is taken suddenly from 
one man's estate, and carried to another's. The owner of 
such land does not lose his right of soil thereby.^ The 
Civil Law says, " If the impetuosity of a river should sever 
a part of your estate, and adjoin it to that of your neighbor, 

> Bract. 221 ; 2 Black. Com. 202. 
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it is certain that such part would still continue yours." ^ 
Thus also, if a part of the territory of one State should sud- 
denly be transferred by the sudden change of a river to 
another State, it would still belong to the State from which 
it had thus been suddenly severed by the Law of Nations.^ 

* Coop. Just. lib. 2, tit. 1. 

• See Vattel, Law of Nations, § 270. 
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CHAPTER X. 

PORTS AND HARBORS. 

§ 271. A PORT may be defined to be a harbor where cus- 
toms oflScers are established, and goods are either imported 
from, or exported to, foreign countries. Usually, however, 
the words port and harbor are regarded as synonymous 
terms. According to Dalloz, a port is a place within land, 
protected against waves and winds, and affording to vessels 
a place of safety .^ Webster defines the word thus : " A 
place where ships may ride secure from storms ; an inlet, 
recess, or cove of water, where vessels may float in safety ; 
a harbor ; a haven." ^ By the Roman Law, a port is defined 
to be locus conclusus quo importantur merees, et unde expor- 
tarvtur^ — a correct definition. A port, while it naay be a 
harbor, yet includes something more. 1. It is a place at 
which vessels may arrive from foreign countries to discl^arge 
and receive cargoes. 2. It comprehends a city or borough, 
called, in Latin, caput corpus^ for the reception of mariners 
and merchants, and with the facilities for securing goods 
and merchandise, and- bringing them to market, and for 
victualling the ships. 3. It is impressed with a legal char- 
acter by civil authority.* From this it is obvious, that every 
port is a harbor, but not every harbor a port. 

§ 272. We will now consider how ports may be established. 
Bracton says, Publica vera sunt omnia flumina et portus; 
and, in JDe Jure Marii^ it is said, " As touching ports, and 

> Die. Supp. h. t « Webster's Diet, ''P&nT 
» Dig. 60, 16, 69. 

* Bouvier's Law Dictionary, ^^Port" Bacon's Abr. Prerogative, 

D. 5 ; Cona. Dig. Navigation, E. ; 2 Chitty's Com. Law, 2. 
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the public right of them, Bracton saith true ; with this alloy, 
that hath been before observed, that the law of England 
doth thus far abridge that common liberty of ports, that no 
port can be erected without the license or charter of the 
king, or that which presumes and supplies it, viz., custom 
or prescription." And the interest of property, and the 
interest of franchise in ports, is thus distinguished, " Before 
any port is legally settled, although the propriety of the soil 
of a creek or harbor may belong to a subject, or private 
person, yet the king hath his jus regium in that creek or 
harbor; and there is, also, a common liberty for any to 
come thither with boats and vessels, as against aU but the 
king. And upon this account, though A. may have the pro- 
priety of a creek or harbor or a navigable river, yet the king 
may grant there the liberty of a port to B., and so the inter- 
est of propriety and the interest of the franchise several and 
divided. And in this no injury is at all done to A. ; for he 
hath what he had before, viz., the interest of the soil, and, 
consequently, the improvement of the shore and the liberty 
of fishing ; and as the creek was free for any to pass in it, 
against all but the king (for it wbb pMici jurisy as to that 
matter, before), so now the king takes oflF that restraint, and, 
by his license and charter, makes it free for all to come and 
unload." 

§ 273. Sir William Blackstone, concerjiing this subject, 
says, " that the king has the prerogative of appointing ports 
and havens, or such places only for persons and merchan- 
dise to pass into and out of the realm, as he, in his wisdom, 
sees proper. By the feudal law, all navigable rivers and 
havens were computed among the regalia^ and were subject 
to the sovereign of the State. And, in England, it hath 
always been holden, that the king is lord of the whole shore, 
and, particularly, is the guardian of the ports and havens, 
which are the inlets and gates of the realm ; ^ and there- 
fore, so early as the reign of King John, we find ships seized 

* 2 Feud. 1, 66. « F. N. B. 113. 
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by the king's officers, for putting in at a place that was not 
a legal port.^ These legal ports were, undoubtedly, at first 
assigned by the Crown, since to each of theto a court of 
portmote is incident, the jurisdiction of which must flow 
from the royal authority ; the great ports of the sea are also 
referred to, as well known and established by statute 4 Hen. 
IV. c. 20, which prohibits the landing elsewhere, under pain 
of confiscation ; and the statute 1 Bliz. c. 11, recites, that 
the franchise of landing and discharging had been frequently 
granted by -the Crown." ^ 

§ 274. In the United States, the Constitution gives to 
Congress the power "to regulate commerce with foreign 
nations, and among the several States ; " and accordingly we 
find, that Congress has, since the organization of the Gov- 
ernment, exercised the power of establishing ports of entry. 
This power, originally residing in the States, was delegated 
by them to Congress. The Constitution also expressly fur- 
ther provides, that "no preference shall be given by any 
regulation of commerce or jevenue to the ports of one State 
over those of another ; nor shall vessels bound to or from 
one State be obliged to enter, clear, or pay duties in an- 
other." 

§ 275. In this country as well as in England, the public 
ports are considered as the great gates of the republic, 
through which all its foreign intercourse by water is con- 
ducted ; and consequently they can only be established, and 
must in some respects be regulated, by that department of 
the government to which has been delegated the care of 
foreign commerce. 

§ 276. In all public ports there are three kinds of 
rights, the distinct nature of which, owing to the peculiar 
form of our government, it becomes more necessary to at- 
tend to here than in England. There are (1) public rights, 
aflfecting commerce in general, or those in relation to war 
and foreign intercourse; (2) private rights, such as the 

> Dav. 9, 56. * 1 Black. Com. 264. 

28 
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ownership of the soil, or any peculiar franchise, may con- 
fer ; and (3) State rights, or rather such public rights as 
involve the powers of internal government of the repub- 
lic. 

§ 277. We will discuss these various subjects in their 
order. We have seen that the Federal Constitution de- 
clares, that no preference shall be given by any regulation 
of commerce to the ports of one State over another ; but 
the Constitution further provides, that "no State shall, 
without the consent of Congress, lay any impost or duties 
on imports or exports, except what may be absolutely 
necessary for executing its inspection laws," and "that no 
State shall, without the consent of Congress, lay any duty of 
tonnage." " These rules," says Chancellor Bland,^ " being 
fundamental, cannot be evaded in any tnanner whatever; 
no preference can be given by requiring the payment of 
tolls or wharfage of any ships or goods coming from other 
States of the Union, not demandable on those of this State ; 
nor can duties or tonnage of any kind be exacted of ships 
or goods coming into our ports from any foreign country, 
without the consent of Congress, which was given to that 
act of the Assembly by Congress.^ And although it has 
been found expedient to collect in the port of Baltimore, 
and in many others of this Union, as in England, a small 
duty of tonnage, or port duty, to be appropriated to the sole 
purpose of cleansing the port itself of all obstructions, and 
keeping it in good navigable order, and for repairing the 
public wharves; yet even this small duty, which might 
have been considered as a toll paid only for the use of 
the port itself, was held to fall within the scope of those 
constitutional provisions, and not allowable without this 
consent, which has been from time to time renewed since, 
as it has been found expedient or necessary to raise a fund 
in that way for cleaning the port, and repairing the public 

» The Wharf Case, 8 Bland, 383. 

» Acts of Congress, 11 Aug. 1790, chap. 43. 
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wharves.^ And so, too, as a means of regulating commerce, 
and preventing, preparing for, or of adding to the energies 
of war, the Federal Government has the power to lay an 
embargo ; and thus, for a season, partially to interrupt the 
use of all wharves, by closing the public ports altogether 
against all foreign intercourse." 

§ 278. In the case of The Southern Steamship Company^. 
The Masters and Wardens of New Orleans^ recently decided 
by the Supreme Court of the United States, but not yet re- 
ported, the- court fully discussed these constitutional provi- 
sions. Chase, Ch. J., says : — 

" This case comes before us by writ of error to the Supreme 
Court of the State of Louisiana. A law of that State, enacted on 
the 15th of March, 1855, provided that the masters and wardens 
of the port of New Orleans shall be entitled to demand and receive, 
in addition to other fees, the sum of five dollars, whether called on 
to perform any service or not, for every vessel arriving in that 
port, 

'^ Under this act the sum of five dollars was demanded of the 
steamship Charles Morgan^ belonging to the plaintiff in error, and 
payment being refused, suit was brought against the owner, and 
judgment recovered in a Justice's court, which judgment was sub- 
sequently affirmed by the Supreme Court of the State. The object 
of the suit in error is to reverse that judgment. 

" The question presented by the record, therefore, is this : Is 
the act of the Legislature of Louisiana repugnant to the Constitu- 
tion of the United States ? 

'^ That the power to regulate commerce with foreign nations and 
among the States is vested in Congress, and that no State, without 
the consent of Congress, can lay any duties or imposts on imports 
or exports, except what may be absolutely necessary for executing 
its inspection laws, or any duty or tonnage, are famUiar provisions 
of the Constitution, which have been frequently and thoroughly 
^ examined in former judgments of this court. 

'^ The power to regulate commerce was given to Congress in 
comprehensive terms, and with the single exception of the power to 

' Acts of Cong. 1791, chap. 60; Acts of Cong. May 12, 1796, chap. 
26. 
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levy duties on exports. And it was thus given, so far as it relates 
to commerce between the States, with the obvious intent to place 
that commerce beyond interruption or embarrassment, arising from 
the conflicting of hostile State regulations. 

'^ At the same time it was not intended to interfere with the exer- 
cise of State authorities upon subjects properly within State juris- 
diction. The power to enact inspection laws is expressly recognized 
as not affected by the grant of power to regulate commerce. And 
many other powers, the exercise of which may, in various degrees, 
affect commerce, have always been held not to be within the grant 
of Congress. To this class belong quarantine and other health 
laws, laws concerning the domestic police, and laws regulating the 
internal trade of a State. 

" There are other cases in which, either by express provision or 
by omission to exercise its own powers. Congress has left to the 
regulation of States, matters clearly within its commercial powers. 
Of this description were the pilot laws, recognized as valid by the 
act of 1789, and 1837. 

^^ That the act of the Legislature of Louisiana is a regulation of 
commerce, can hardly be doubted. It imposes a tax upon every 
ship entering the port of New Orleans, to be collected upon every 
-entry. In the ease of a steamer plying between that port and 
ports in adjoining States of Alabama or Texas, it becomes a seri- 
ous burden, and works the very mischief which the Constitution 
intended to protect, — commerce among the States. 

'' It is claimed, however, that the tax is for compensation to the 
masters and wardens, whose duty it is to perform, when called 
upon, the various services required of port wardens, and that the 
law for its collection stands, therefore, on the same constitutional 
grounds as the State law authorizing the collection of pilotage. 

" But there are two answers to this proposition. 

'^ The first is, that no act of Congress recognizes such laws as 
that of Louisiana as proper and beneficial regulations, while the 
State laws in respect to pilotage are thus recognized. 

^^ The second is, that the right to recover pilotage and half pilot- 
age, as prescribed by State legislation, rests, not only on Stated 
laws, but upon contract. Pilotage is compensation for services 
which the pilot has put himself in readiness to perform, by labor, 
risk, and cost, and which he has actually offered to perform.^ 
* Steamship Company v, Joliffe, 2 Wall 460. 
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But in the case before us there were no services and no offer 
to perform any. The State law is express. It subjects the vessel 
to the demand of the master and wardens, " whether they be called 
upon to perform any service or not." 

" It may be that the existence of such a body of men is benefi- 
cial to commerce, but the same is true of the government of the 
State, of the city government, of the courts, of the whole body of 
public functionaries. If the constitutionality of the charge for the 
benefit of the master and wardens can be maintained upon the 
ground that it secures compensation for services, it is difficult to 
perceive upon what grounds the constitutionality of any State law 
imposing taxes for the benefit of the State government upon vessels 
landing in its ports, can be questioned. 

" We think it quite clear, therefore, that the regulation of com- 
merce, made by the act before us, comes within none of the limita- 
tions or exceptions to the general rule of the Constitution, that the 
regulation of commerce among the States is in Congress. 

" We think, also, that the tax imposed by the Legislature of 
Louisiana is, in the fair sense of the word, a duty on tonnage. In 
the most obvious and general sense, it is true these words describe 
a duty proportioned to the tonnage of the vessel, — ^ a certain rate 
on each ton. But it seems plain that, taken in this restricted sense*, 
the constitutional provision would not fully accomplish its intent. 
The general prohibition upon the States against levying duties 
upon imports or exports would have been ineffectual if it had not 
been extended to duties on the ships which serve as the vehicles of 
conveyance. This extension was doubtless intended as a prohibi- 
tion of any duty on tonnage. It was not only a pro rata tax, 
which was prohibited, but any duty on the ship, whether a fixed 
sum upon its whole tonnage, or a sum to be ascertained by com- 
paring the amount of tonnage with the rate of duty. 

" In this view of the case the levy of the tax in question is 
expressly prohibited. 

" On the whole we are clearly of the opinion that the act of the 
Legislature of Louisiana is repugnant to the Constitution, and that 
the judgment of the Supreme Court of the State must, therefore, 
be reversed." 

§ 279. Private rights in public ports may be of various 
kinds ; but all of them are subject to those public rights, 
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the regulation of which has been delegated to the Federal 
Government, or which reside in the States. Several im- 
portant questions, however, arise in respect to the rights of 
individuals in such public ports, which do not seem to be 
clearly imderstood. The questions that naturally arise are, 
— (1) Has a private individual the right to build a private 
wharf in a public port ? and (2) Is the erection of a wharf 
and collecting toll a franchise? These are questions of 
great interest. It seems to be well settled, that a private 
individual has a right to erect a private wharf for his own 
private use. 

§ 280. In a recent case, in the Supreme Court of the 
United States, it appeared, that the plaintiffs owned a pier 
situate at Racine, upon Lake Michigan, and that, extending 
it into the lake, it served the purpose both of a landing-place 
for freight, and for its storage. This pier was private prop- 
erty. On the 6th of May, 1855, the ship " Homer Ramsdell," 
owned by the defendants. Strong & Goodnow, was driven by 
stress of weather to the neighborhood of this pier ; and the 
captain, fearful* of going ashore, made his vessel fast to it. 
Under the violence of the gale, the pier began to give way ; 
and the owner of the pier, having warned the captain, cut 
the vessel loose, and set it adrift ; and the vessel was driven 
upon another pier, and, to prevent her total loss, was scut- 
tled and sunk. The owners of the vessel brought an action 
of trespass on the case against the owner of the pier, and 
recovered a judgment in the court below ; and Button, the 
defendant, took the case to the Supreme Court by writ of 
error. The court, Clifford, J., say, " Bridge -piers and 
landing-places, as well as wharves and permanent piers, are 
frequently constructed by the riparian proprietor on the 
shores of navigable rivers and bays and arms of the sea, as 
well as on the lakes ; and where they conform to the regula- 
tions of the State, and do not extend below low-water mark, 
it has never been held, that they were a nuisance, unless it 
appeared that they were an obstruction to the paramount 
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right of navigation. Whether a nuisance or not, is a ques- 
tion of fact ; and where they are confined to the shore, and 
no positive law or regulation was violated in their erection, 
the presumption is that they are not an obstruction, and he 
who alleges the contrary must prove it. Wharves, quays, 
piers, and landing-places, for the loading and unloading of 
vessels, were constructed in the navigable waters of the 
Atlantic States by riparian proprietors at a very early period 
in colonial times ; and, in point of fact, the right to build 
such erections, subject to the limitations before mentioned, 
has been claimed and exercised by the owner of the adjacent 
land from the first settlement of the country to the present 
time." And again : " Piers or landing-places, and even 
wharves, may be private, or they may be in their nature 
public, although the property may be in an individual 
owner ; or, in other words, the owner may have the right to 
the exclusive enjoyment of the structure, and to exclude all 
other persons from its use, or he may be under obligation to 
concede to others the privilege of landing their goods, or of 
mooring their vessels there, upon the payment of a reasona- 
ble compensation as wharfage; and whether they are the 
one or the other may depend, in case of dispute, upon sev- 
eral considerations involving the purpose for which they 
were built, the uses to which they have been applied, the 
place where located, and the nature and character of the 
structure. Undoubtedly, a riparian proprietor may con- 
struct any one of these improTements for his own exclusive 
use and benefit ; and if not located in a harbor or other usual 
resting-place for vessels, and if confined within the shore of 
the sea or the navigd^ble waters of a lake, and it had not been 
used by others, or held out as intended for such use, no 
implication would arise in a case like the present, that the 
owner had consented to the mooring of the vessels to a 
bridge-pier." ^ 

§ 281. This whole subject was also fully discussed in the 

^ Dutton et oL, v. Strong et a/., 1 Black. 1-32. 
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Baltimore Wharf Case. The learned Chancellor concedes 
the right to build private wharves, and discusses the subject 
of wharfage, for the use of both public and private wharves, 
fully. The court says, "Any individual holder of the 
shore of a navigable river or haven may use it for the pur- 
pose of landing his own goods, which are not chargeable 
with any duty, or he may suflFer another to do so, upon 
any terms he may think proper to impose ; but no goods 
which are chargeable with a duty can be landed in any 
other place than a public port. A right of property in 
a public port itself may give to an individual a right to 
demand and receive tolls of various denominations, of which 
anchorage is an example. It has been determined, that 
land covered by a navigable ><rater may be granted by the 
State to an individual; whence it would seem to follow^ 
that, if the land covered by the navigable water of a public 
port was held as private property by an individual, he might 
have a right to demand and receive a reasonable toll for 
anchorage in the ports, in respect of his property in the soil, 
and as an evidence of it. 

" But the most kind of private rights in a public port are 
those which arise from an ownership of the adjacent shores. 
It is rare to find any port where suitable wharves, quays, 
and warehouses have not been built for the convenient 
mooring of ships, and lading and unlading, and protection 
of merchandise ; and, where they have been erected, it is 
most common that some duties are demandable for the use 
of all of them. These shore duties„as they are called, are of 
several kinds : but those which are the subject of the present 
controversy are, — first, moorage, which is a sum due by law, 
or usage, for mooring or fastening of ships to trees or posts 
at the shore, or to a wharf; and, secondly, wharfage, which 
is a toll or duty for the pitching or lodging of goods upon 
a wharf. These two kinds of shore duties, as. thus desig- 
nated in the English books, which are evidently distinct in 
their nature, the one a charge for the accommodation of 
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ships, the other as a toll for the use of a landing-place for 
goods, are in our country generally, and certainly in the 
port of Baltimore, spoken of under the common denomi- 
nation of wharfage, — the wharfage due from a vessel, and 
the wharfage payable on merchandise. And this, perhaps, 
has arisen from the fact of no duty being demanded of 
ships which have been moored to the shore where there 
was no wharf. 

"All those shore duties demandable by an individual, 
which are afiFected by public rights, are not, therefore, held 
upon the same terms as private property of any other de- 
scription. No man can erect a new public port without 
the sanction of the Government ; nor can he take out of a 
port any certain rates of wharfage for landing merchan- 
dise, although he njay make particular agreements with 
every one who comes to his wharf on shore, by his consent, 
to land goods. And so, too, a maii, for his own private 
advantage, may build a wharf in a public port, and take 
what rates for the use of it he and his customers can agree 
upon ; for in that he does no more than is lawful in making 
the most of his own. 

" But it is otherwise of those wharves, belonging to in- 
dividuals, which ,have been legally thrown open to the use 
of the public, and also with regard to those which are 
entirely and, properly public wharves. As to all such as 
belong to individuals, or a body politic, which are afiFected 
•with a public interest, the wharfage must be reasonable ; 
and, after having been once legally adjusted, cannot be en- 
hanced to an immoderate amount. Such wharves are sub- 
ject to statutory regulations in England ; and here they are 
particularly alluded to in several acts of Congress, regu- 
lating the collection of revenue from goods imported, as 
places dedicated to the use of that commerce which the 
Federal Government alone has a right to regulate; and, 
consequently, no wharfage can be demanded for the use of 
any such wharf in a public port, either to an amount, or 

24 
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in manner, so as in any way to give a preference prohibited 
by the Federal Constitution, or to interfere with the regu- 
lations of commerce, or the collection of such revenue by 
the Federal Government. 

" This r take to be the true intention of the provisions 
of the Federal Constitution in relation to the regulation of 
commerce, and the laying of duties on imports as declared 
by the various acts of Congress, and admitted by our own 
legislative enactments ; and therefore, upon these principles, 
I hold the act of Assembly which authorizes the Mayor 
and City Council of Baltimore to charge and collect such 
wharfage as they may think reasonable from all vessels 
lying, or landing articles other than the production of this 
State, on any. wharf belonging to the Mayor and City Coun- 
cil, or any public wharf of the city, to be unconstitutional 
and void. 

" Where an individual is the owner of such a wharf, to 
which all persons may lawfully come for the purpose of lading 
or unlading their goods, he may be allowed by law to de- 
mand and receive a certain specified and reasonable toll for 
its use, because of his having expressly undertaken to be 
at all charge of maintaining and repairing it. But in all 
cases where the entire right of soil has been vested in the 
public, or where the wharf itself, or the place on which it 
has been built by public authority, has been condemned, 
or dedicated in any way to the use of the public, there 
no toll of any kind can be demanded ; for a toll is in the 
nature of a tax upon the people, and no tax of any de- 
scription can be levied without express sanction of the 
Grenpral Assembly. Such » wharf may, however, be so 
regulated as to be most generally and equally beneficial to 
all. And where a wharf, like a road or a street, has been 
once laid open, and made free to all, no toll of any kind 
can afterwards be charged for the use of it, by any indi- 
vidual or body politic, who may happen to be the owner of 
the soil on which the wharf has been erected, and over 
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which the road or street passes. * * * Before an individual 
can charge toll for the use of a wharf, he, must show that 
he is' actually bound to keep the wharf in repair ; for, if he 
be not incumbered with any such duty, he can make no 
claim to toll of any sort.^ And, however enormous may 
have been his expense in building the wharf, unless he can 
show that he is thus bound by legislative enactment, a court 
of chancery will enjoin him from collecting wharfage.'* ^ 

§ 282. The State alone has the power to grant the right 
to build wharves in their nature public, and authorize the 
collection of wharfage. This has been expressly decided 
by the Supreme Court of California.^ 

§ 283. Chancellor Walworth also expressly decided, that 
" to erect a wharf and to receive tolls for the use of the 
same is a franchise, and cannot be exercised by an indi- 
vidual, except by a grant for that purpose from the sover- 
eign power, or by prescription, which is supposed to have 
been founded on a grant the evi'dence of which has been 
lost by lapse of*time.^ The right to take wharfage or tolls, 
being a charge upon the public and against common right, 
could not be granted even by the Crown in England, except 
upon some consideration of a duty to keep the wharf in good 
repair." ^ 

§ 284. From what has been said, it would seem, that the 
erection of a wharf, and charging toll therefor, is a fran- 
chise.^ A franchise is an incorporeal hereditament. The 

* De Portibusy 78, Smith v, Sheperd, Cro. Eliz. 710; James v. John- 
son, 2 Mod. 143 ; Warrington v» Morley, 4 Mod. 320 ; Freeman v. Wal- 
ghan, 2 Wils. 296; Brett v. Beales, 22 Com. Law Rep. 349; Mayor of 
Yarmouth v, Eaton, 3 Burr. 1404 ; ^Colton v. Smith, Cowp. 47. 

« The Wharf Case, 3 Bland Ch. R. 383. 
3 People V, Broadway Wharf Co., 31 Cal. 34. 

* Chitty on Prerogatives, p. 1 74. 

» Wiswall V. Hall, 3 Paige Ch. R. 313. See also Taylor v. Beebe, 1 
Robertson's R. 268. 

« See Geiger et al, v. Filor et aL^ 8 Florida R. 347 ; Dock Co., &c. v. 
Marche, 8 Barn. & C. R, p. 42; Colton r. Smith, Cowp. 47; People v, 
Davidson, 30 Cal.. 391 ; Durham v. Bishopwearmouth, 2 E. & E. R. 245. 
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words "franchise" and "liberty" are synonymous terms. 
Pinch defines a franchise to be " a royal privilege, or branch 
of the king's prerogative subsisting in the hands of a sub- 
ject." ^ The kinds of franchises are innumerable. Thus the 
principality of Wales, in Great Britain, is a franchise ; to 
have a manor or lordship ; to have waifs, wrecks, estrays, 
treasure-trove, royal-fish, forfeitures, and deodands ; to have 
a fair or market, with the right of taking toll, either there 
or at any other public place, as at bridges, wharves, or the 
like, which tolls must have a reasonable cause of com- 
mencement, as in. consideration of repairs or the like, else 
the franchise is illegal and void.^ Franchises arise from the 
king's grant or by prescription. If franchises are usurped 
by individuals, the king may seize them on an information 
in the nature of a quo warranto. 

§ 285. The ownership of the soil may be the foundation 
upon which a grant of the franchise of building a wharf, 
and the collection of wharfage, which may be defined to be 
a reasonable compensation or toll for the us6 of wharf, may 
be based. But the ownership of the soil, merely, no more 
authorizes the collection of wharfage, than the erection of 
a public ferry authorizes the collection of ferriage. 

§ 286. No toll can be claimed by any one, except by grant 
or prescription. But every right to exact a toll, as we have 
seen, must be based upon a duty to be performed. Thus the 
right to exact a toll for passing and repassing people across 
a stream is based upon the duty imposed upon the keeper 
of the ferry, to keep safe crafts for the speedy passage of all 
that may desire to cross, at all times. And the right to col- 
lect wharfage, we think, can be traced to a similar principle, 
i.e., that the wharfinger is bound to keep the wharf in good 
repair for the receipt of all freights, that navigators may wish 
to deposit, and maintain suitable posts, bolts, and rings for 

' Finch, 1. 164. 

• TomKns's Law Dictionary, " Franchise ; " Jacob's Law Dictionary, 
" Franchise" 
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the hitching and mooring of vessels.^ This duty, however, 
must be imposed by express legislative enactment ; merely 
showing the fact, that the duty has been performed, without 
showing, also, that by law this duty is imposed, will not 
authorize the exaction of a toll. 

§ 287. The principles laid down in the preceding section 
plainly result from what has already been said in this chap- 
ter. In further illustration of what has been said, we may 
remark, that in New York it has been held, that the tolls 
collected as wharfage are not subject to taxation. The 
court said, " This wharfage issues out of, and is produced 
by, the land, yet is separate from it. It is a part of the fran- 
chise, originally granted by the Crown to the corporation of 
New York, of all the wharfage arising and to be collected 
from the whole island. * * * We are therefore obliged to 
decide, that this franchise, valuable as it is, is neither land 
nor personal estate subject to taxation by the laws of this 
State." 2 It may be incidentally remarked here, that all the 
cases in relation to wharves, piers, &c., in the harbor of 
New York City, show that these structures were built either 
by, or under direction of, the city, and that no wharfage is 
collected in that harbor by private individuals, except by 
license from the city.^ 

§ 288. In a recent and curious Indiana case,^ not yet re- 
ported, the Indiana Supreme Court, discussing the subject 
of wharves and wharfage, says, -7- 

» Comyns's Digest, " TolU* 

« Borell ». The City of New York, 2 Sandf. Sup. Ct. R. 560. 

' See Thompson ». Mayor, &c., 11 N.Y. R. 115 ; Murray ». Shay, 1 Bos. 
R. 539; Verplank v. City of New York, 2 Edw. Ch. R. 228; Schmer- 
horn ». Mayor, &c., 3 Edw. 119; Mayor, &c. ». Whitney, 7 Barb. 485 ; 
Furman v. Mayor, &c., 10 N.Y. (6 Selden) R. 567 ; Marshall v. Guion, 
11 N.Y. (1 Keman) R. 461 ; Marshall v. Vultee, 1 E. D. Smith R 294 ; 
Mayor, &c. w. Rice, 4 E. D. Smith R 604 ; Hecker w. N.Y. Balance Co., 
24 Barb. 45 ; Vanderbilt v. City of New York, 2 Sandf. Sup. Ct R. 
258, deciding, that private wharves are not public wharves within the 
ordinances relative to using and obstructing public wharves. 

^ Bainbridge v, Sherlock) et al. 
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" The inquiry that meets us at the threshold is, what are the 
rights of the navigator of this river, to the use of its banks and 
margins ? The Ohio River is a great navigable highway between 
States, and the public have all the rights that by law appertain to 
public rivers as against the riparian owner. But there is no 
' shore ' in the legal sense of that term — that is, a margin be- 
tween high and low tide — the title to which is common. The 
banks belong to the riparian owner, and he owns an absolute fee 
down to low-water mark. 

" The Ohio River is a great highway between States under na- 
tional sanction, yet we suppose, that it would not be in conflict with 
the authority of the General Government for this State within her 
territorial limits to provide for and regulate by law public landing 
places along its shore for the benefit of trade and commerce ; and 
for this purpose to exercise the right of eminent domain. 

'' The right to the use of the river as a highway for passage, is 
distinct from the right to land for the purpose of receiving and 
discharging freight and passengers. The former is secured to the 
public, the latter must be exercised with reference to the rights of 
the riparian owner. 

'^ The river being public, and its banks being private, it is not 
difficult to discover the true foundation of these riparian rights, 
known as wharf rights. It is essential to the successful prosecu- 
tion of his business that the navigator shall make frequent land- 
ings, to lade and unlade, to receive and discharge passengers, and 
to receive supplies. But except in cases of some peril or emer- 
gency of navigation, he cannot thus land without the consent of 
the riparian owner, and in return for the privilege of landing a 
reasonable compensation may be demanded. This is the origin 
of wharfage. 

" These wharves, if they would subserve the only purpose for 
which they exist, must approach at least to the edge of that por- 
tion of the river, that is practically navigable. The right to place 
and maintain them, even beyond this point, provided they do not 
unnecessarily obstruct navigation, is a well-established incident to 
riparian title. The wharf boat is entitled to the same immunity 
from trespass or obstruction by vessels navigating the river as the 
land itself. 

" If a navigator lands without authority on a barren bank, he 
is technically a trespasser for trampling over the pebbles. But 
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incident to the ownership of that barren bank, is a vested right of 
great possible value, — the right to hire it for the incidental use 
of navigation, whenever and wherever a developed river commerce 
may bring it into demand. The wharf boat represents this right 
or privilege, in its condition of beneficial development. It would 
be but an idle benefit to the proprietor if the law protected him 
only against technical trespasses upon the naked bank, but refused 
to protect him in the customary exercise and enjoyment of the 
only right that makes his title to the bank especially valuable." 

If this position is correct, the free navigation of the great 
rivers of our country is a delusion. That the riparian own- 
ers on such a great navigable water as the Ohio, should have 
the absolute power to control the landing of vessels, and the 
right to charge, without legislative grant, for the use of the 
unimproved shores, is a position, as we have shown, that 
cannot be sustained, either on principle or authority. Such 
a doctrine, firmly established, would be subversive of the 
rights of free navigation ; for what would a free navigation 
of our rivers amount to without the right to land, whenever 
necessity or commerce demanded it ? 

§ 289. It is not infrequent, that the riparian proprietors, 
in laying out cities or additions to cities, reserve a strip of 
land for the purpose of erecting wharves. We have seen, 
that the mere ownership of the soil does not confer the right 
to build a public wharf, and to take toll for the use therefor. 
In a case in Kentucky, where a strip of land along the river 
Ohio had not been laid out into lots by the original proprie- 
tors of the town, and the cross-streets were not extended 
through this strip, and this strip had been used as a public 
wharf, where the proprietors of the city collected wharf- 
age, the court held, that the strip was dedicated to the pub- 
lic, and that the proprietors had no right to collect wharfage. 
The learned judge said, " We need not enter into any de- 
tailed illustration of the disadvantages to which the town 
and the public might be subjected, if the right of wharfing 
and charging toll upon the business of the town were vested 
in the discretion of a single individual, who might or might 
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not be a citizen of the town, whose interest might, in fact, 
be adverse to its prosperity, or who, whatever might be liis 
interest, might, from want of means or liberality or of judg- 
ment, fail to meet the necessities of the town and of the 
public. There is a complaint on this subject in the present 
case, and a charge that tolls are exacted for wharfage with- 
out furnishing the proper or sufficient accommodations. But 
it is sufficient, that the right does not exist as an individual 
right ; that it can only be exercised for the benefit, and in 
subservience to the interest, of the town ; that, being essential 
to the beneficial enjoyment of the uses for which the ground 
was dedicated, it impliedly passed with the uses themselves, 
to be exercised by those whose rights and duty it was to 
maintain the uses of the dedication ; and that there being no 
circumstance to indicate, that the town or the public was to 
be dependent, for this facility of enjoying the intended uses, 
upon the will or interest or judgment of any individual 
right. Lytic, or his alienee, holding the title as trustee for the 
uses of the town and the public before the legal establish- 
ment of the town, and before there were any trustees to 
whom the legal title passed by operation of law, might doubt- 
less have built or authorized the building a wharf for the 
convenience of the citizens ; and the person or persons by 
whom the wharf was so built might have been entitled to 
charge to an extent and sufficient to secure a fair re-imburse- 
ment and remuneration for their costs and trouble. We are 
by no means sure, that the right of charging toll by the town 
itself could be carried farther than this." In the same case, 
the court further said, " But when, from the position and 
relations of any open space in the town, it is apparent that 
it was intended to be public property, or for the public use, 
the dedication of such space to the public is as perfect as if 
the name or purpose were indicated by a written word ; and, 
after the sale of lots made under such dedication, it can 
neither be revoked, nor limited in its extent, on the ground 
of a supposed excess of the dedication beyond the require- 
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ments of the public. The proprietor will have lost all power 
over the subject; and the only power of the court is to 
ascertain and establish the fact and extent of the dedica- 
tion." i 

§ 290. The foregoing principles are fully sustained by 
numerous cases in England and in this country. The effi- 
cacy of a dedication to public use, arising from the clear 
indications of the map or plan of a town by which lots have 
been sold and conveyed, is so well established by the adjudi- 
cations of the highest tribunals in our own country, and 
flows so directly from principles of honesty and good faith, 
which must be applied to the transactions and the rights of 
individuals, and is so absolutely essential to secure from 
oppression and outrage, — privileges well understood and 
fully paid for, and necessary to the reasonable enjoyment of 
that which is expressly granted, — that it cannot be shaken 
by any metaphysical disquisition into the capacity of the 
public at large to take the benefit of such a dedication.^. 

§ 291. In the case of The City of Louisville v. Bank of the 
United States^ the court, in reference to a reservation of such 
a strip, aptly says, " It would almost be as reasonable to sell 
and appropriate as private property the river itself as the 
ground lining its margin, the occupation of which would 
obstruct the lots and the river. The object of locating the 
town on the river was to enjoy the benefit of its facilities as 
a highway." 

§ 292. In another case in Iowa, this subject was also dis- 
cussed. It seems, that one Le Claire laid out the city of 
Davenport, and that on the map, while one tract on the mar- 
gin of the river was marked as dedicated for a public land- 
ing, another part was marked " Reserved Landing." In 

* Rowan's Executors ». Town of Portland, 8 B. Monroe, 256. 

* Cincinnati t?. White's Lessee, 6 Peters, 431 ; Livingston v. Mayor, &c., 
8 Wend. 97; Lyman v. The Mayor, &c., 17 Wend. 496; Watertown r. 
Cowan, 4 Paige, 515 ; Rowan's Executors v. Portland, 8 B. Mon. 248. 

' 3 B. Monroe, 144. 

25 
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1844, this latter tract was vacated. In 1849, the city 
empowered Burrows and Prettyman to erect an artificial 
bank or bulkhead to extend into the river to protect their 
property from ice. In 1851, the owners built a wharf for their 
own accommodation ; and, after fifteen years, the city attempt- 
ed to collect wharfage there. The owners filed a bill to 
enjoin the collection of wharfage, and the bill was sustained. 
The court, Wright, J., said, " In thus holding, it must be 
borne in mind, that this wharf does not interrupt nor inter- 
fere with the free navigation of the river. On the contrary, 
it assists rather than obstructs. Nor is it necessary to insist, 
that either the right of soil, or the right of the public ease- 
ment, in any part of the river itself, was granted to the 
plaintifi", or those represented by him. We entertain no 
doubt as to the right of the riparian proprietor, outside of an 
incorporated town, to erect wharves or landing-places on the 
shores of navigable waters, if they conform to State regula- 
tions, if any, and do not obstruct the paramount right of 
navigation. This right is expressly recognized in DuUon v. 
Strong^ and we can find no case to the contrary. If the 
proprietor's land is within the limits of an incorporated town 
or city, his right must yield to the paramount right, when 
this right is given by the law of its creation, of the corporar 
tion to build, erect, and regulate the wharves and landings. 
But the city may authorize or permit the erection of private 
wharves, and those thus erected can no more be destroyed 
than if erected by a proprietor where no such license was 
necessary. In this case, we have seen, the charter authorizes 
the city to regulate the erection and repairs of private 
wharves, and the rates of wharfage thereat. Under this 
power, the city may regulate, but not destroy ; may exercise 
control, as over other private property within its limits, but 
not to the extent of appropriating the use and enjoyment 
thereof to the public without compensation. And it is no 
answer to this to say, that the city does not propose to take 

» 1 piack, 1. 
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the property for public use, but merely to take the wharfage. 
The man who enters upon my land, and demands and re- 
ceives rent from any tenant, might as well be heard to say, 
he did not trespass upon my property. * * * We are by no 
means to be understood as holding, that the defendant has 
not the right, as trustee for the public, to the use of Front 
or Water Street to its full width to the river, and that, by 
virtue of its municipal authority, it may not erect thereon 
wharves, or do any thing else to carry out the purpose mani- 
festly intended by its charter. Nor do we hold, that the city 
might not have erected a wharf upon this very ground, and 
collected and controlled the wharfage thereat. But having 
consented to, and acquiesced in, the erection of a private 
wharf, and permitted those erecting it to continue in the un- 
disturbed use and enjoyment of it for fifteen years, the city 
cannot, at its pleasure, divest them of the right acquiried." ^ 

§ 293. Where a road has been laid out on the top of the 
bank, or the margin of a river, the right to treat it as a land*- 
ing is undoubted, and a reservation of a strip between this 
highway and the low-water line will not prejudice the pub- 
lic. The river includes every thing from the top of the bank 
to the top of the bank, and no such interest of the bed of a 
river vests in the adjoining owner as could be reserved. 
The margin or bank being dedicated, the two easements, 
each of which is essential to the fiill enjoyment of the other, 
unite.2 

§ 294. We will now discuss such rights within ports which 
are not involved in the exclusive internal Government of the 
Union, but reside in the States. It will be convenient to 
speak (1) of the general power and control over the inter- 
nal waters of the States, which is lodged in the State gov- 
ernments ; and (2) of the power of the States to abate or 
punish intrusions upon such waters or the shores thereof. 

§ 295. The absolute right of the States to control, regu- 

* Grant v, Davenport, 18 Iowa. 

* Godfrey v. The City of .Alton, 12 Illinois R. 37. 
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late, and improve the navigable waters within their jurisdic- 
tion, as an attribute of sovereignty, cannot in any manner 
be disputed. "This right," says the California Supreme 
Court, " is, both in England and in this country, delegated to 
individuals, either in a natural or corporate capacity. The 
Legislature of this State have conferred this power upon the 
municipal authorities of the city of San Francisco. It is 
their duty, then, as the guardians of the interest of com- 
merce and navigation in the harbor of San Francisco, to 
abate all nuisances, having authority to permit such struc- 
tures as shall tend to the benefit thereof." ^ 

§ 296. The power of the States over their internal waters 
has been repeatedly declared by the Supreme Court.^ 
Where those waters are connected with other waters, the 
power of Congress, however, does not stop at the State line, 
but penetrates into the interior to wherever commerce is car- 
ried on ; and the authority of the States must yield to the 
paramount authority of the Federal Government, when 
exercised.^ But, in all cases where the tribunals of the 
States have an exclusive or concurrent jurisdiction, the State 
Government may make and enforce all needful regulations 
for the purpose of giving a salutary system of police to the 
port itself, and its town.* 

§ 297. In Louisiana, this police power of the State has 
been exercised with great benefit to the citizens. The low 
character of the soil of that State necessitates the erection 
of levees ; and, if these were subject to individual control, 
vast interests would be jeopardized. The statutes of that 
State provide, that the levees on the Mississippi form the 
banks of the river, and that their use is public ; and the 
power to regulate the extent of the servitude, which changes 
with the change of the river, is, by act of 1808, vested in 

» Gunter v. Geary, 1 Cal. 468. 

• Gibbons ». Ogden, 9 Wheaton, 1. 

» Gilman r. Philadelphia, 3 Wallace, 721-782. 

* The Wharf Case, 3 Bland, Ch. R. 383. 
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the " police juries," ^ and all lands on the border of rivers 
are held subordinate to the public servitude. Thus, where, 
by a change of the current of the Mississippi, the levee of 
the city of Lafayette was washed away, and the council 
authorized the summoning of twelve freeholders, who unani- 
mously reported, that a new levee was necessary, and, on pre- 
sentation of this report, the city surveyor made the plan of 
a new levee, and thereupon the jury located the new levee, 
and the city passed an ordinance, and ordered the destruc- 
tion of the buildings, stores, &c., to make way for the new 
levee ; and the value of the property to be removed was 
more than ten thousand dollars, and the persons whose prop- 
erty was threatened to be destroyed obtained an injunction, 
because no provision for indemnification was made, and the 
bill was sustained in the court below, upon being carried 
to the Supreme Court, the judgment was reversed. The 
court. Garland, J., said, " The use of the banks of navigable 
rivers is by law public, and on the Mississippi the levees are 
the banks. This is a servitude, established for the common 
utility, and all that relates to it is regulated by particular 
laws ; and every proprietor, adjacent to the shores of a navi- 
gable river, is bound to leave sufficient space for the making 
or repairing levees, roads, and other public or common 
works. The principles here laid down have been long well 
established, even if positive legislation has not sanctioned 
them. * * * If there be one provision of law clearer than 
any other, it is that no man has a right to take exclusive 
possession of the banks of a navigable river, and appropri- 
ate them to his own use, and particularly of the banks of 
the Mississippi. He has no right to extend levees at his will 
and pleasure, or erect buildings and works, that will obstruct 
the free use of the banks to all men, although the right of 
property is in him, as proprietor of the adjacent lands." ^ 
§ 298. The Supreme Court of Louisiana, also, in pursu- 

* See Moreau's Digest, 651, verho Levee. 

' Hanson et dL v. City Council of Lafayette, 18 La. B. 295. 
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ance of the same principle, directed the removal of a house, 
that had been built on the bank of the Red River, which 
interrupted its use, and held the banks of this river to be 
common to all men.^ 

§ 299. While, however, the General Grovernment has the 
power to establish ports of entry, corporations or individuals, 
tinder authority or by acquiescence of the State, may erect 
and build wharves, piers, quays, &c., along and to navigable 
waters, and collect a reasonable compensation as wharfage ; 
for these facilitate commercial intercourse among the sev- 
eral States of the Union. 

§ 300. We have seen, in a former part of this work, that 
the title to the shores of the sea and arms of the sea is 
in the Crown in England, and, in this country, in the State. 
The appropriation of this soil, by extraneous additions to 
the upland, is indispensable for the purpose of building 
wharves, quays, piers, &c. It is well known, that on the 
shores of the sea, as well as on the great inland waters of 
this country, such as the Mississippi and Ohio, there are 
many places, that are of no navigable use, in their original 
condition. But, since the title to land in England is in the 
king, and in this country in the State, the king or State 
may abate every intrusion thereon, whether the same be a 
nuisance to the navigation or not.^ Such an intrusion is a 
purpresture^ — a word derived from the French word pur- 
prise^ — which word, according to Lord Coke, signifies a 
close, or inclosure ; that is, where one encroacheth, or makes 
that several to himself which ought to be common to many.^ 
In ordinary acceptation, at the present day, it means an 
encroachment upon the sovereign, either in highways or 
streets, or rivers or harbors.* " Where," says Blackstone, 
" there is a house erected, or an inclosure upon any part of 

^ Trustees of Natchitoches o. Coe, 3 Martin (La.) k.s. 140. 

* Angell on Tide-Waters, p. 198. ^ 2 Inst. 38. 

* 3 Story's Eq. Jurisprudence, § 921, where a number of cases are re- 
ferred to. 
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the king's demesnes, or of an highway or common street, or 
public water, or such like public thing, it is properly called 
a purpreBtureJ*^ ^ 

§ 301. Such encroachment may or may not be a public 
nuisance. Whether it be a public nuisance, or not, is a 
question of fact.^ Thus, speaking of nuisances to ports, it is 
said in De Jure Marisy " It is not every building below the 
high-water mark, nor every building below low-water mark, 
that is, ipso facto^ in law, a nuisance. For that would 
destroy all the quays that are in all the ports in England, 
for they are all built below high-water mark ; for, otherwise, 
vessels could not come at them to imlade, and some are 
built below low-water mark. And it would be impossible 
for the king to license the building a new wharf or quay, 
whereof there are a thousand instances, if, ipso facto ^ it were 
a common nuisance, because it straitens the port, for the 
king cannot license a common nuisance. Indeed, where 
the soil is the king's, the building below the high-water 
mark is a purpresture, — an encroachment and intrusion 
upon the king's soil, which he may either demolish, or seize 
or arrent, at his pleasure ; but it is not, ipsofacto^ a common 
nuisance, unless, indeed, it be a damage to the port and 
navigation." ^ 

§ 302. Though such an appropriation of the land between 
high and low water mark, without grant and license, is not, 
per «e, a nuisance, it is, as we have seen, a purpresture, — 
an encroachment and intrusion upon the soil of the State, 
and an invasion of its demesne, according to Be Jure Maris^ 
which it may either demolish, or seize, or arrent, at its 
pleasure. " This shows," says Holroyd, J., " that, by the 
Common Law, the king's subjects have not a general right of 

» 4 Black. Com. 167. 

' Attorney-General v, Parmenter, 10 Price R. 878-411 ; Attorney- 
General ». Burridge, 10 Price, 350-377; Regina v, Randall, 1 Car. & M. 
R. 496. 

' De Jure Maris, Harg. L. Tract, 85. 
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using or appropriating the soil of the seashore, or of the sea 
itself, as they please, even where the soil remains the king's, 
clothed with the juB publicum^ and where that use or appro- 
priation is effected in such manner as not to be a nuisance 
to the public right of others." And, again, Bayley, J., 
says, " Where an erection is made on the seashore without 
authority, the Crown may treat it as a purpresture and pros- 
ecute it accordingly." ^ 

§ 303. " In case of purpresture," says Story, " the remedy 
for the Crown is either by an information of intrusion at 
the Common Law, or by an information at the suit of the 
Attorney-General in equity. In the case of a judgment upon 
an information of intrusion, the erection complained of, wheth- 
er it be a nuisance or not, is abated. But, upon a decree in 
equity, if it appear to be a mere purpresture, without being 
at the same time a nuisance, the court may direct an inquiry 
to be made, whether it is most beneficial to the Crown to 
abate the purpresture, or to suffer the erection to remain 
and be arrented. But, if the purpresture be also a public 
nuisance, this cannot be done ; for the Crown cannot sanction 
a public nuisance." ^ 

§ 304. In cases of a public nuisance, properly so called, 
erected in navigable rivers, an indictment lies to abate it, 
and to punish the offenders. What is a public nuisance, is 
a question of fact to be determined by a jury.^ Nor is it a 
defence to an indictment, that although the work, in some 
degree, is a hinderance to the navigation, it is advantageous, 
in a greater degree, to other uses of the port ; although a 
slight, uncertain, and contingent injury to navigation will 
not sustain a verdict of guilty.* 

» Blundell v. CatteraU, 6 B. & Aid. 268. 

• 2 Story's Eq. Jurisp. §922, where reference is made to Attorney- 
General V. Richards, 2 Anstr. R. 603-606 ; Attorney-General v. Johnson, 
2 Wilson Ch. R. 101-103. See also Angell on Tide-Waters, p. 200. 

' De Jure Maris, Harg. L. Tract, 85, 

* See Regina v. Randall, 1 Car. & M. R. 496 ; also Rex v. Governor 
et ai, 2 Starkie R. $11 ; Folker v. Chad, 3 Dougl. R. 340. In Massachu- 
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§ 305. Public nuisances may not only be abated by in- 
dictment, but a bill in equity may be filed praying their 
abatement, or preventing their erection, or enjoining their 
completion.^ Thus where the defendant, between high and 
low water mark in the harbor of Portsmouth, had erected a 
building, so as both to prevent the boats and vessels from 
sailing over the port or mooring there, and further endan- 
gered the harbor by preventing the free current of the water 
to carry oflf the mud, and the bill prayed that the defendant 
might be restrained from making further erections, and that 
those erected might be abated, decree was made accordingly .^ 
The same thing was done in Bristol harbor.^ 

§ 306. There is, then, this diflference between a purpres- 
ture and a public nuisance. A purpresture is an intrusion 
into the domain of the sovereign, by appropriating that to 
individual use which ought to be common to all. Thus, 
one going upon the land, between high and low water mark, 
and erecting a wharf, is guilty of a purpresture, and the sov- 
ereign may enter, and repossess himself of the property thus 
seized. But a purpresture is not necessarily a nuisance, 
though, doubtless, it may be such ; for the individuals may 
not only intrude into the land between high and low water 
mark, but may build beyond that, and obstruct navigation, 
and this erection, then, being a public nuisance, must be 
abated. Again, the highway may be individual property, 
and the public entitled to the easement of navigation ; and 
in that case, though there is no purpresture, if the navi- 
gation is obstructed by erections, it is a public nuisance, 
and, as such, may be abated by the sovereign. 

§ 307. We have seen, that, where the land between high 

setts, Commonwealth v, Wright et al,, 3 American Jurist, 185 ; in Penn- 
sylvania, Kespublica v, Caldwell, 1 Dallas R. 

» 2 Story's Eq. Jurisp. § 923 ; The People v. The City of St Louis, 5 
Gilman, 367. 

• Attorney-General v, Richards, 2 Anst. 603. 

» Bristol Harbor Case, cited 18 Ves. R. 214. 
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and low water mark belongs to the State, to enter and 
build upon it is a purpresture. But, in England, this land 
often belongs to private individuals, by special grant from 
the Crown. In this country, this land has been given, or 
adjudged to be, in the riparian proprietor, in some States. 
Thus, in Massachusetts, by ordinance' of 1641, the owner of 
the adjoining land holds to low-water mark. But it has 
been held, that the erection of a wharf below low-water 
mark, without authority from the Legislature, gives the 
builder no possession, and no color of title, beyond the limits 
of the land under water actually covered by the wharf, 
and does not. draw after it any exclusive right to the use of 
the open space by the side of it, for the purposes of a dock 
by way of easement, as appurtenant to the wharf.^ This 
ordinance has also been recognized in Plymouth Colony and 
Maine.2 

§ 308. At bar, in Martin v. Waddell^ it was stated, as 
a local custom in New Jersey, that the proprietor had 
the right " to wharf out." * In Connecticut, it has been 
expressly adjudged, that such a right is derived from the 
Massachusetts ordinance of 1641, and that the riparian 
proprietor has the exclusive right of soil to low -water 
mark.^ This has also often been decided in Pennsyl- 

* The reader will find this ordinance of 1641 fully discussed in Gray 
V, Bartlett, 20 Pick. 186 ; Stover t?. Freeman, 6 Mass. 485 ; Austin v. Car- 
ter, 1 Mass. 231 ; Com. t?. Charleston, 1 Pick. 1«0 ; Barker t?. Bates, 19 
Pick. 256 ; Parker v. Smith, 17 Mass. 413 ; Mayhew v, Norton, 17 Mass. 
367 ; Sparhawk ». Bullard, 1 Met R. 95 ; Doane v. Broad Street Asso- 
ciation, 6 Mass. R. 332 ; Ashbey t?. Eastern R. R. Co., 6 Met. R. 368. 

* Lafish V, Bangor Bank, 8 Greenl. 85 ; Emerson ». Taylor, 9 GreenL 
43. 

3 16 Peters R. 369. 

* See also Gough v. Bell, 2 New Jersey, 441, Randolph, J., dissenting. 
Where the owner of land bounded by the shore, on tide-water, makes im- 
provements upon or reclaims the shore adjoining his lands, the part of the 
shore so improved or reclaimed belongs to him, and cannot be granted by 
the State. Bell i?. Gough, 2 Zabr. 624. 

* East Haven t?. Hemingway, 7 Conn. 186 ; Chapman t?. Kimball, 9 
Conn. R. 
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vania.i The title to the land, between high and four hun- 
dred feet below low-water mark, within the limits of the city of 
New York, is in the city by act of 1793, and the city has the 
exclusive control of these lands.^ In Maryland, improve- 
ments, made out of the water, belong to the heirs and 
assigns of such improvers.® Of course, where statutes thus 
expressly give to the proprietor of the adjoining land the 
shore, he can erect wharves thereon, and build quays, to 
low-water mark, without being guilty of a purpresture. 

§ 309. We win now discuss this subject, with reference 
to the great navigable rivers in the West. We have shown, 
that these rivers are navigable in the highest sense ; * that 
the banks and shores of these rivers have been never 
surveyed ; and that, under the decision of the Supreme 
Court, the title to the shores, as well as the beds of these 
rivers, are in the State.^ This being so, unless these shores 
have been granted to the riparian proprietors, the States 
alone have the power to build, or authorize others to build, 
wharves between high and low water mark. 

§ 310. In Illinois, in the case oi Middleton y. Fritchard et 
al.^ while the court holds, that the Mississippi River is a 
non-navigable stream, and that the owners of tlie fractional 
sections go to the centre of the stream, the fallacy of 
which position we have heretofore shown, yet the judge 
says, that the public easement, of floating upon the waters, 
also includes the right to fasten vessels to the shore, as the 
exigencies of navigation may require it ; but, whether the 
owners of the fractional sections are entitled to collect toll, 
for this use of the shore, the court does not intimate. In 



1 Hart ». Hill, 1 Whart. 181-187 ; Ball t?. Slack, 2 Whart. 639. 
' Furman t?. The City of New York, 6 Sandf. 16. 
- Giraud's Lessee v. Hughes, 1 GiH & Johns. 219 ; Harrison v, Sterrett, 
4 H. & M. Hen. 540 ; Wilson ». Inloes, 11 Gill & Johns. 351. 
* See ante, chap. iii. * See ante, chap. v. 

« 3 Scam. 522. 



Digitized by VjOOQIC 



204 LAW OF NAVIGABLE RIVERS. 

Mississippi, however, the Supreme Court holds, that such 
toll may be collected.^ In Louisiana, by statute, the owners 
of land adjoining a navigable river are expressly prohibited 
from collecting toll.^ 

^ Morgan et al* t?. Beading, 8 Sm. & Marsh. S95 ; Magnolia v, Marshall, 
89 Miss. H. 

• Rev. Statute of La. ofl856, p. 152. 
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CHAPTER XI. 

FERRIES. 

§ 311. A FERRY may be defined to be a place where per- 
sons or things are carried across a river, or other water, in 
a ferry-boat.^ The right to establish and keep a ferry is a 
franchise, which is, in England, a royal privilege in the 
hands of a subject.^ In this country, ferries are controlled 
by the State. " The subject of public ferries," says Judge 
Dillon, " is obviously one which requires governmental con- 
trol. It is one of the usual and ordinary functions of the 
State to provide safe and convenient roads and bridges. 
Perries are projections of the ordinary highway over streams. 
They have been aptly styled floating bridges." ^ 

§ 312. The doctrine, that no one can set up a ferry 
without prescription or charter, is fundamental and undis- 
puted.* " A ferry," says Willes, " is pvblici juris. It is 
a franchise which no one can erect without a license from 
the Crown. * * * If a second be erected without license, the 
Crown has a remedy by quo warranto^ and the former grantee 
has a remedy by action," ^ Nor can a riparian proprietor, 
though he own the land on both sides of a river, without 

* Webster's Dictionary, " Ferry J* 

* 2 Blackst Com. 87 ; 3 Kent's Com. 458. 
^ 4 American Law Reg. p. 514. 

« 2 Rol. Abr. 140 ; S Jacob's Law Diet 40 ; 1 Com. Dig. Action on 
the Case for Nuisance (A.) p. 428 ; Woobych on Waters, 46 ; Stark t?. Mc- 
Gpwen, 1 Nott & McCord, 387, and authorities cited ; Benson t?. Mayor, 
&c., 10 Barb. 223 ; Nashville v. Shelby, 10 Yerger, 280; Young v. Har- 
rison, 6 Georgia, 131 ; 8 Eelley, 31 ; 9 Georgia, 859 ; Dyer ». Bridge 
Co., 2 Port. (Ala.) 296 ; Lansing t?. Smith, 4 Wend. 21 ; Somerville ». 
Wimbish, 7 Gratt. (Va.) 205. 

* Blisset V, Hart, Willes Bep. 512, note (1744). 



Digitized by VjOOQIC 



206 LAW OF NAVIGABLE RIVERS. 

consent of the State set up and operate a public ferry, and 
levy ferriage, or tolls.^ There is no ferry right appendant 
and appurtenant to land. 

§ 313. In Be Jure Maris, it is said, " that the king hath 
certain interest in many fresh-water rivers, even where the 
sea doth not flow and reflow, as well as in salt, or arms of 
the sea, and those are these which follow.'* And the author 
first enumerates " a right of franchise, or privilege, that no 
man may set up a common ferry, for all passengers, without 
a prescription time out of mind, or a charter from the king. 
He [the owner of the adjacent soil] may make a ferry for 
his own use, or the use of his family, but not for the com- 
mon use of all pf the king's subjects passing that way." 
And the reasons are thus assigned : " Because it doth in 
consequence tend to a common charge, and is become a 
thing of public interest and use, and every man, for his 
passage, pays a toll, which is a common charge, and every 
ferry ought to be under a public regulation ; viz., that the 
keeper give attendance at due times, keep a boat in due 
order, and take but reasonable toll ; for, if he [the ferry- 
man] fail in these, he is finable." Further, our author 
says, "And this, that is said in reference to a fresh or 
private river, holds place much more in a public river, 
or arm of the sea." Also, ^' No man can take a settled or 
constant toll, even in his own private land, for a common 
passage, without the king's license." ^ 

* Young 1?. Harrison, 6 Georgia, 181 ; Nashville v, Shelby, 10 Yerger, 
280; Allen v, Farnsworth, 6 Yerger, 189; Sparks v. White, 7 Humph. 
86 ; Trustees, &c., v. Talman, 13 111. 27 ; Pipkin v, Wynns, 2 Dev. (Law) 
R. 402 ; Cooper c. Smith, 9 Serg. and Raw. 26-83 ; Murray v, Menefee, 
80 Ark. 660; Milton v. Hoden, 32 Ala. 30; Dane Abr. Ch. 67, p. 653; 
Stark V. McGowen, 1 Nott & McCord, 387 ; Mills v. St. Clair County, 2 
Gilman, 197, re-affirmed in the Sup. Ct.of the U. S. ; Gales v. Anderson, 
13 HI. R. 413 ; Bush v. Bridge Co., 8 Porter (Ind.) 21 ; The People v. The 
Mayor, &c., of New York, 32 Barb. 102 ; Somerville v. Wimbish, 7 Gratt. 
205 ; Norris v. The Farmers, &c., Co., 6 Cal. 590 ; Taylor v. Railroad Co., 
4 Jones (Law), 277; Johnson v. Erskine, 9 Texas, 1. 

' Vide Cowen R. 536, where the first four chapters of De Jure Maris 
are reprinted. 
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§ 314. Woolrych also enumerates, among the rights of 
the king in fresh waters, " a right of franchise, that no one 
may set up a common ferry without prescription or a 
charter, unless it be for the use of his own family ; " ^ and, 
when intended exclusively for the owner, it is not, properly 
speaking, a ferry .^ 

§ 315. While the authorities on this subject, however, 
seem to be conclusive, it has been asserted, that at Common 
Law a ferry is appendant or incident to ownership of land. 
Thus, in speaking of riparian rights on the Ohio, McLean, 
J., says, " He [the riparian owner] has the right of fishery, 
of ferry, and every other right, which is properly appendant 
to the owner of the soil ; and he holds every one of these 
rights by as sacred a tenure as he holds the land from 
which they emanate. The State cannot, directly or indi- 
rectly, divest him of any of these rights, except by the con- 
stitutional exercise of the right to appropriate private 
property for public purposes." ^ 

§ 316. The proprietor of the land adjoining a river may 
have a right of ferry ; but this right of ferry, if it be so 
called, is simply the exclusive right to land upon and use 
his own soil. If he has a right of ferry at all, it is simply a 
right of private ferry, 

§ 317. A ferry franchise is not an incident, either in Eng- 
land or this country, to the ownership of land on the margin 
of a stream ; and Mr. Justice McLean, in the extract above 
given, is not to be understood as speaking of a ferry fran- 
chise as appendant to the soil, but of the " right of ferry," 
in the limited and subordinate sense above indicated.* 
And, in that sense, every citizen, it would seem, has the 
" right of ferry " over the great inland navigable waters of 
this country. 

§ 318. It was held, in an old case, " that he who has the 

* Woolrych on WaterSj p. 46. • 4 American Law Reg. p. 514. 
3 Bowman v, Wathen, 2 McLean, 376. 

* 4 American Law Register, p. 515. 
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privilege of a ferry ought to own the land on both sides of 
the river ; fpr he cannot land upon the soil of another with- 
out his consent." ^ This, however, is no longer the law. 
In the recent case of Peter v. Kendal? it was decided, that, 
while the owner of a ferry must have thet right to use the 
land for the purpose of embarking and disembarking pas- 
sengers, he need not necessarily own the soil. This was 
held to be the law in Virginia ^ and other States. 

§ 319. It is certain, however, that a grant of a ferry 
franchise from the Crown or State to A. will not authorize 
him to enter upon B.'s land, in order to operate the ferry. 
This is true as to private streams. But, if a ferry franchise 
be conferred on a person other than the owner of a frac- 
tional section on' the Mississippi, it would seem, since the 
land from high to low water mark belongs to the State,* 
that the grantee of the franchise might be able to operate it, 
since the termini of a ferry are at the water's edge.^ Still 
the statutes of most States recognize the priority of the 
adjoining verge proprietor to a ferry franchise.® But these 
laws are founded on the policy of the Common Law, to 
prevent confiision. The State Legislatures, nevertheless, 
often confer the franchise on other than the riparian pro- 
prietors. 

§ 320. " But a most important practical question," says 
Judge Dillon, " under this head, is one which has several 
times arisen for adjudication, and which may be stated 
thus : Does the location of a county road, or of a public 

» Salville's Rep. p. 11. « 6 Bam. & Cres. 708. 

3 Patrick ». Ruffners, 2 Rob. 209-217. 

* See ante, chap. ix. § 232 et seq. 

* See Bouv. Law Diet., " Ferry ^ where numerous authorities are re- 
ferred to. 

® Cloys ». Keats, 18 Ark. 19; 20 Ark. 591 ; Memphis t?. Overton, 3 
Yerg. 887; 5 Yerg. 189; Sparks r. White, 7 Humph. 86; Lawless v. 
Rees, 1 Bibb, 495 ; 4 Bibb, 809 ; Trustees v. Boon, 2 J. J. Marsh. 224 ; 
Trustees v» Wagnor, 2 A. E. Marsh. 379 ; Harvie v. Cammack, 6 Dana, 
242 ; Prosser v. Wapello Co., 18 Iowa. 
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highway, or the dedication of the owner of land for this 
purpose, he retaining the fee, deprive, to the extent of its 
width, on the bank of the river, the riparian owner of his 
rights of ferry, as above defined ? A kindred question is 
this: Can the State authorize a person, other than such 
owner, without the owner's consent, and without compen- 
sating him for the right to use the termini of such road, 
upon the bank of a river, for the purpose of landing ferry- 
boats, receiving and discharging passengers, &c. ? '* In a 
number of cases, it was decided, that the dedication of 
a public road, or laying-out of ground as a public road, 
gave no right to the defendants, the owner of a ferry, 
to land upon or receive freight from the pJaintiflFs' freehold, 
on the banks of navigable rivers.^ 

§ 321. A question also frequently arises whether the 
Government has the power to establish a new ferry along- 
side of one already established, and which may be injurious 
to the interest of the old ferry. Chancellor Kent, discussing 
this subject, says, that " some of these franchises are pre- 
sumed to be founded on a valuable consideration, and to 
involve public duties, and to be made for the public accom- 
modation, and to be affected with a jtts publicum ; and they 
are necessarily exclusive in their nature. The Government 
cannot resume them at pleasure, or do any act to impair the 
grant, without a breach of contract. The privilege of mak- 
ing a road, or establishing a ferry, and taking tolls for the 
use of the same, is a franchise, and the public have an 
interest in the same ; and the owners of the franchise are 
liable to answer in damages, if they should refuse to trans- 
port an individual, without any reasonable excuse, upon 
being paid or tendered the usual rate of fare. The obliga- 
tion between the Government and the owners of such fran- 

* Chambers t?. Furey, 1 Yeates, 167 ; Cooper v. Smith, 9 Serg. & Raw. 
31 ; Chess v. Manoun, 3 Watts, 219; Pearsall v. Post, 20 Wend. Ill ; 
Patrick v, Ruffners, 2 Rob. (Va.) 209 ; Pipkin ». Wynns, 2 Dev. (Law) 
402; Prosser v, Wapello Co., 18 Iowa, 367. 
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chise is mutual. He is obliged to provide and maintain 
facilities for accommodating the public, at all times, with 
prompt and convenient passage. The law, in consideration 
of this duty, provides him a recompense, by means of an 
exclusive toll, to be exacted from the persons, who use the 
road or ferry ; and of course it will protect him against any 
new establishment, which is calculated to draw away his 
custom, and to his prejudice. An estate in such a franchise, 
and an estate in land, rest upon the same principles, being 
equally grants of right or privilege for an adequate consid- 
eration. If the creation of the franchise be not declared to 
be exclusive, yet it is necessarily implied in the grant, as in 
the case of the grant of a ferry, bridge, or turnpike, or rail- 
road, that the Government will not either directly or indi- 
rectly interfere with it, so as to destroy or materially impair 
its value. Every such interference, whether it be by the 
creation of a rival franchise or otherwise, would be in viola- 
tion, or in fraud, of the grant. All grants and franchises 
ought to be so construed as to give them eflFect, by excluding 
all contiguous competition, which would be injurious, and 
operate fraudulently upon the grant. The Common Law 
contained the principles applicable to this subject, dictated 
by sound judgment and enlightened morality. It declared all 
such invasions of franchises to be nuisances, and the party 
aggrieved had his remedy at law by an action on the case, 
for the disturbance; and, in modern practice, he usually 
resorts to chancery, to stay the injurious interference by 
injunction." ^ These views of Chancellor Kent can, how- 
ever, no longer be considered law. The weight of author- 
ity is universally acknowledged to be subversive to his 
position. 

§ 322. In a great many cases, the power of the State 
Legislatures to create ferries alongside of established fer- 
ries has been expressly recognized.^ Thus, it was held in 

^ 8 Kent's Com. pp. 458, 459. See also 3 Blackst. 219. 

* Enfield Toll Bridge Co. v. Hartford & N.H. R Co., 17 Conn. 454 ; 
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Alabama, where a toll-bridge was established within a short 
distance of a ferry, whereby the ferry was injured ; and the 
State law provided that no other ferry should be estab- 
lished within a mile, — that the ferry license was taken sub- 
ject to the paramoimt discretion of the Legislature.^ In New 
York, where it appeared that the defendant had graded his 
land, on both sides of a plank-road company road, and made 
a parallel track, by taking which, travellers were enabled to 
avoid the toll-gate ; it was held, that the company, consti- 
tuted under the laws of New York, was not entitled to 
an injunction against him, with its franchise, even though his 
purpose was malicious.^ 

§ 323. The great case of Charles River Bridge v. Warren 
Bridge^ m of more momentous import, and establishes the 
doctrine of the paramount authority of the States over 
franchises. The court declared, by Mr. Chief-Justice Taney, 
that public grants were to be construed strictly, and that 
nothing passed, as against the State, by implication, in dim- 
inution of the legislative powers, requisite to accomplish the 
end of their creation. It was accordingly decided in that 
case, that the grant, by statute, to the Charles River Bridge 
.Company, of the right, founded on a valuable consideration, 
to build a bridge over that river, and to take toll, contained 
no engagement from the State of Massachusetts, nor any 
implied contract, that the privilege to erect another bridge 

Thompson v. The N.Y. & Harlem R.R. Co., 3 Sandf. Ch. R. 625; Os- 
wego Falls Bridge Co. v. Fish, 1 Barb. Ch. R. 647; East Hartford v. 
Hartford Bridge Co., 10 How. 511 ; Richmond R. Co. v. Louisiana R.R. 
Co., 13 How. R. 71 ; In Matter of Hamilton Avenue, 14 Barb. R. 455 ; 
Boston & Lowell R.R. Co. v. Salem & Lowell R.R. Co., 2 Gray, 1 ; Toledo 
Bank v. Bond, 10 Ohio (n.s.), 622; Shorter v. Smith, 9 Georgia, 517; 
Benson t?. -Mayor of New York, 10 Barb. R. 228 ; Gales v, Anderson, 13 
111. 413 ; Norris v. Farmer's and Teamster's Co., 6 Cal. 590 ; Bush v. Peru 
Bridge Co., 3 Ind. 21 ; Tuckahoe Canal Co. v, Tuckahoe Railroad Co., 11 
Leigh, 42. 

* Dyer v. Tuscaloosa Bridge Co., 2 Porter (Ala.) 296. 

« Auburn and Cato P.R. Co. v. Douglas, 5 Seld. 444. 

3 11 Peters, 420. 
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contiguous thereto, and on the same line of travel, and which 
might create competition, and diminish and destroy its 
income, should not be granted within the period of the 
operation of the grant ; that as no grant of any such exclu- 
sive privilege, or any contract of the kind was expressed, 
none was to be intended or inferred. 

§ 324. In Illinois, in the case of Mills et al. v. St, Clair 
County ^^ it was also held, that the sovereign may erect 
another ferry, adjacent to the one already established, which 
may so far diminish the profits which it would otherwise 
receive and enjoy, as to render it entirely worthless, and 
still not impair the obligations of the first contract. This 
case was afterwards afiirmed in the Supreme Court of the 
United States.^ 

§ 325. In another case, the Supreme Court of Illinois 
held, that license to keep a ferry between certain points, 
extending three miles on the Mississippi, could not be 
exclusive to that extent, but that a second ferry might be 
established, from any point within the three miles ; and, 
when established, that still other ferries might be estab- 
lished, so that they did not interfere with the ferry-ways of 
the first-established ferry ; and that the first ferry had no 
such exclusive right as would prevent the licensing of 
another ferry within those limits ; nor could the County 
Commissioners' Court, by any exclusive grant, divest itself 
of the power to establish other ferries, whenever the public 
good should require it.^ But if any one runs a boat, with- 
out license, anywhere within three miles of an established 
ferry, his boat is liable to forfeiture, under the Illinois 
statute.* 

§ 326. In case the Legislature of a State should, in 
express words, confer an exclusive ferry franchise within 

» 2 Oilman, 197-289. 

* Mills et al, v, St. Clair County, 8 Howard, 659. 
3 Gales et cU. v, Anderson et al., 13 111. 413-432. 

* Gear v. Bullerdick, 34 111. 74. 



Digitized by VjOOQIC 



FERRIES. ^ 213 

specified limits, of course no subsequent legislative action 
could divest that right. 

§ 327. Ferrymen are common carriers, and liable as such 
for the carriage of the goods and persons they receive upon 
their boats.^ But if a ferry be rented, and in the possession 
of a ferryman as tenant, the owner is not liable for the loss 
of the goods, in crossing it, delivered to the ferryman. The 
remedy is against the tenant, because he is pro hcec vice the 
owner.2 

§ 328. When a ferry is established entirely within a 
State, Congress has no power to require a license;^ nor 
is the business of a ferry-boat included in the words " coast- 
ing trade."* Thus, where a steamboat was employed in 
ferrying across the Missouri River, altogether within that 
State, the District Court of Missouri, Wells, J., held, that " a 
ferry is nothing more than the continuation of a road, and, 
as far as regards the authority of the State and General 
Governments, does not differ from a toll-bridge. And, un- 
til it is made to appear that Congress has the power to 
regulate the travelling of the ordinary roads of the State, 
and to license toll-bridges, it would seem to me it could 
not regulate and license the ordinary ferries on these 
roads." ^ And the fact, that the ferry-boat occasionally is 
employed as a tug boat, does not change the ordinary char- 
acter of the boat, and necessitate a license.^ 

§ 329. In New York, the Supreme Court says, " the 
Supreme Court of the United States expressly disavows any 
authority in Congress to interfere with the purely internal 
commerce and police of a State. . Perries may be subject to 

* Angell on Highways, §417, where reference is made to Story on 
Bailm. § 446 ; Angell on Carriers, § 82 ; Smith ». Seward, 3 Barr. 343 ; 
and numerous other authorities. 

« Ladd ». Chotard, 1 Miner (Ala.) 866 ; Biggs ». Terrell, 12 Ired. R. 1. 
^ The Steamboat James Morrison, Newbr. 251. 

* The United States v. The Steamboat Ottawa, Newbr. 256. 

* The Steamboat James Morrison, Newbr. 251. 

8 The United States v. The Steamboat Ottawa, Newbr. 537. 
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the acts of Congress, so far as they are used for carrying on 
the coasting trade J but those ferries which are the subject 
of State grant, if they can be called commercial regula- 
tions at all, belong clearly to the internal commerce of 
the State/' Again: "Those ferries over which the State 
exercises its appropriate authority are not connected with 
the coasting trade ; they are not, in the constitutional sense, 
commercial regulations. But, if they were, they belong to 
that exclusively internal commerce over which Congress 
has no control." It was said, in the argument of the above 
case, that the State might establish a ferry between the 
cities of New York and Albany ; and it was in answer to 
that part of the argument, that the court said, "Ferries 
may be subject to the acts of Congress, so far as they are 
used for carrying on the coasting trade." But the court 
said further, that to call such navigation a " ferry " would 
be an abuse of the term.^ 

§ 330, A ferry-boat, running in a certain track, across a 
river, and compelled to make a certain number of trips 
within an hour, is not excused from taking ordinary precau- 
tion to avoid collision with a steamship ;2 and the forty- 
second section of the act of Congress passed Aug. 30, 1862, 
entitled " An act to amend an act entitled an act to provide 
for the better security of the lives of passengers on board 
of vessels propelled in whole or in part by steam, and for 
other purposes," cannot be so construed as to exclude* 
boats or vessels useS as a ferry or tug boat.^ 

* The Steamboat Co. t?. Livingston, 8 Cow. 754. 

« Belleville t?. The Steamship United States, Newbr. 497. 

' The United States v. The Steamboat Ottawa, Newbr. 537. 
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CHAPTER XII. 

ADMIRALTY JURISDICTION. 

§ 331. In a former chapter, we adverted to the fact that, 
the jurisdiction of courts of admiralty in this country has 
been so extended as to embrace all causes of maritime cog- 
nizance arising on the inland rivers of this country, without 
reference to the tide.^ We will now more particularly 
review these cases, as this work would manifestly be 
incomplete without at least briefly discussing this highly 
important subject. 

§ 332. The ninth section of the Judiciary Act of 17892 
provides, that the district courts of the United States " shall 
also have exclusive jurisdiction, including all seizures under 
laws of impost, navigation, or trade of the United States, 
where the seizures are made on waters which are navigable 
from the sea by vessels of ten or more tons burthen, within 
their respective districts, as well as upon the high seas; 
saving to suitors, in aU cases, the right of a Common Law 
remedy, where the Common Law is competent to give it ; 
'and shall have exclusive original cognizance of all seizures 
on land, or other waters than as aforesdld, made, and of all 
suits for penalties and forfeitures incurred, under the laws 
of the United States." 

§ 333. In 1845, by another statute, it is further provided, 
" that the district courts of the United States shall have, 
possess, and exercise the same jurisdiction in matters of 
contract and tort arising in, upon, or concerning steamboats 
and other vessels of twenty tons burthen and upwards, en- 
rolled and licensed for the coasting trade, and at the same 

* Ante, § 61. * 1 Statutes at Large, p. 77. 
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time employed in business of commerce and navigation be- 
tween ports and places in different States and territories, 
upon the lakes, and navigable waters connecting said lakes, 
as is now possessed and exercised by the said courts in cases 
of like steamboats and other vessels employed in navigation 
and commerce upon the high-seas, or tide-waters within the 
admiralty and maritime jurisdiction of the United States." ^ 

§ 334. These laws of the United States are based upon 
the provision of the Constitution extending the judicial 
power of the United States " to all cases of admiralty and 
maritime jurisdiction." In the infancy of the Republic, the 
great question was, " What is the extent of the admiralty 
jurisdiction thus secured to the courts of the United 
States ? " It was the universal opinion, that this jurisdiction 
was limited by tide-water, and that constitutionally it could 
not be extended further. The English test of navigable 
waters obtained in our courts of admiralty, just as, in many 
of the State courts, it obtains at present. But the United 
States courts, with bolder and freer steps, advanced to an 
investigation of the reason upon which the English test of 
navigable waters rested ; and, after a full and thorough 
investigation of the subject, demonstrated the absurdity 
of applying the rule to the vast inland waters of this 
continent. 

§ 335. In England, the jurisdiction of the High Court of 
Admiralty is, undoubtedly, aside from the jurisdiction con- 
ferred by recent statutes, confined to places outside of the 
body of a county, and within the ebb and flow of the tide, 
and is permanent where the tide always flows, and exists in 
any place between high and low water mark when the tide 
covers that place, and ceases to exist there when the tide 
leaves that place.^ The jurisdiction is excluded from all 
navigable rivers, creeks, ports, harbors, and arms of the sea 
which are so narrow as to permit a person to discern and 

» 5 Statutes at Large, 726. 

* 2 Parsons Maritime Law, p. 497, and authorities there referred to. 
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attest on oath any thing done on the other shore, and so as 
to enable an inquisition of the facts to be taken ; ^ but many 
English judges have held, that in such places, provided the 
tide flows and reflows, the admiralty and Common Law 
jurisdiction is common.^ 

§ 336. IS we measure the admiralty jurisdiction granted 
by the Constitution, by the test applied to that jurisdiction 
in England, it is obvious, that the jurisdiction must be lim- 
ited by tide-water, and excluded from the great rivers inter- 
secting this continent, navigable in fact, but not navigable 
according to the technical English test. This, indeed, seems 
to have been the opinion of the Supreme Court of the Unit- 
ed States in 1825. The court, Story, J., said, " In the great 
struggles between the courts of Common Law and the Admi- 
ralty, the latter never attempted to assert any jurisdiction 
except over maritime contracts. Li respect to contracts for 
the hire of seamen, the Admiralty never pretended to claim, 
nor could it rightfully exercise, any jurisdiction, except in 
cases where the service was substantially performed, or to be 
performed, upon the sea, or upon waters within the ebb and 
flow of the tide. This is the prescribed limit which it was 
not at liberty to transcend. We say, the service was to be 
substantially performed on the sea, or on tide-water, because 
there is no doubt that the jurisdiction exists, although the 
commencement or termination of the voyage may happen to 
be at some place beyond the reach of the tide. The mate- 
rial consideration is, whether the service is essentially a 
maritime service. Li the present case, the voyage, not only 
on its commencement and termination, but in all its inter- 
mediate progress, was several hundreds of miles above the 
ebb and flow of the tide ; and in no just sense can the 
wages be considered as earned in a maritime employment. 

" Some reliance has been placed in arguments upon that 

» 1 Kent, 366 ; 2 Brown's Civ. & Adm. Law, 92 ; United States v. 
Wiltberger, 6 Wheaton, 106, note. 

* 2 Leach, Crown Cases, 1093; De Lovio v. Boit, 2 Gallison, 398. 
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clause of the Judiciary Act of 1789, c. 20, s. 9, which in- 
cludes all seizures made on waters navigable from the sea 
by vessels of ten or more tons burthen (of which descrip- 
tion the waters in this case are), within the admiralty juris- 
diction. But this is a statutable provision, and limited to 
the cases there stated. To make the argument available, it 
should be shown that some act of Congress had extended 
the right to sue in courts having admiralty jurisdiction to 
cases of voyages of this nature." ^ 

§ 337. In 1833, this position was re-afl5rmed in the case 
of The Steamboat Orleans v. Pho&buB? The court said, 
" Though in her voyages she may have touched, at one ter- 
minus of them, in tide-waters, her employment has been, 
substantially, on other waters. The admiralty has not any 
jurisdiction over vessels employed on such voyages in cases 
of disputes between part-owners. The true test of its juris- 
diction in all cases of this sort is, whether the vessel be 
engaged, substantially, in maritime navigation, or in tide- 
waters. In the latter case there is no jurisdiction. So that 
in this view the district court had no jurisdiction over the 
steamboat involved in the present controversy, as she was 
wholly engaged in voyages on such interior waters." 

§ 338. Thus far the United States Supreme Court seemed 
not to be impressed with the importance of the principle it 
was called on to decide, as indeed no one could anticipate 
the immense interests to arise in the future ; but, in the 
case of Waring v. Olark^ decided in 1846, the jurisdic- 
tion was maintained on the one side, and denied on the 
other with much confidence. The court gave the subject- 
matter a very extended consideration, and three of the 
judges dissented from the opinion of the court, which 
held, that there was jurisdiction. This case arose out 
of a collision on the Mississippi River infra corpus comi- 
tatus. Wayne, J., says, "We look upon it as legislative 

» The Thomas Jefferson, 10 Wheaton, 429. 
« II Peters, 176. » 6 How. 470. 
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action contemporary with the first being of the Constitution, 
expressive of the opinion of some of its framers, that the 
grant of admiralty jurisdiction was to be interpreted by the 
courts in accordance with the acknowledged principles of 
general admiralty law. In that section the distinction is 
made between high-seas, and waters which are navigable from 
the sea by vessels of ten or more tons burthen. Admiralty 
jurisdiction is given upon both, and though the latter is con- 
fined by the language to cases of seizure, it is so with the 
understanding, that such cases were strictly of themselves 
within the admiralty jurisdiction." 

§ 339. By far the greatest case, however, is The Grenesee 
Chief, ^ decided in 1861, to which frequent reference has been 
made in this work, and which directly overrules the previous 
decisions, limiting the admiralty jurisdiction to tide-waters, 
and asserts the broad doctrine, that the jurisdiction as con- 
ferred on the Federal courts by the Constitution, extends 
wherever ships float, and navigation successfully aids com- 
merce, whether internal or external. This case arose under 
the act of 1845, and The G-enesee Chief was libelled under 
it for damages arising from a collision on Lake Ontario. A 
decree having been rendered against the vessel, the claim- 
ants appealed to the Supreme Court. It was urged there, 
that the act under which the proceeding was had, was un- 
constitutional, — (1) Because the act was not a regulation 
of commerce, and was not therefore within the commercial 
clause of the Constitution ; and (2) Because the constitu- 
tional grant of admiralty powers did not extend to cases 
originating above tide-water, and Congress could not extend 
it by legislation. The court concurred in the first proposi- 
tion, but held, that the admiralty power conferred by the 
Constitution was not limited by the tide. The opinion of 
Chief-Justice Taney is a masterly exposition of the law ; and 
he conclusively showed that the English test of navigability 

» 12 Howard, 457. 
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could h^ve no pertinency to the rivers and lakes of this 
country by an artificial rule, which was founded on a reason 
in England, that did not exist here. This opinion received 
the assent of the entire Supreme Court, except one. " We 
are the more convinced of the correctness of the rule,'* says 
the court, " we have now laid down, because it is obviously 
the one adopted by Congress in 1789, when the Government 
went into operation. For the 9th section of the Judiciary 
Act of 1789, by which the first courts of admiralty were 
established, declares that the district courts shall have exclu- 
sive cognizance of civil causes of admiralty and maritime 
jurisdiction, including all seizures under the laws of impost, 
navigation, or trade of the United States, where the seizures 
are made on waters which are navigable from the sea by ves- 
sels of ten or more tons burthen, within their respective dis- 
tricts, as well as upon the high-seas.'' The jurisdiction is 
here made to depend upon the navigable character of the 
water, and not upon the ebb and flow of the tide. K the 
water was navigable, it was deemed to be public ; and if 
public, was regarded as within the legitimate scope of the . 
admiralty jurisdiction conferred by the Constitution. In 
the case of Fretz et ah v. Bull ei al,^ at the same term of the 
court, the point of jurisdiction was raised, and decided in 
consonance with the principles enunciated in the case of 
The Grenesee Chief, 

§ 340. In 20th Howard, in the case of The Magnolia,^ the 
case of The Q-enesee Chief was re-stated, and afiirmed after 
a careful and full consideration ; and it was further decided, 
that the jurisdiction in Admiralty on the great Western riv- 
ers did not depend on the act of 1845, but that it was 
founded on the act of 1789. 

§ 341. We come now to the last case decided in reference 
to this highly interesting and important subject, the case of 
The Ad JBRne v. Trevor ^^ and in which it is decided, that the 

» 12 Howard, 468. » 20 Howard, 296. 

' 4 WaUace, 555-572. 
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jurisdiction of Admiralty not only extends over the inland 
waters of the United States, but that the jurisdiction is exclu- 
sive under the act of 1789. This case arose out of the fol- 
lowing state of facts : A collision occurred between the 
steamboats " Hine " and " Sunshine," on the Mississippi 
River, at or near St. Louis, in which the latter was injured. 
Some months after the collision, the owners of the " Sun- 
shine " caused the "Hine " to be seized while she was lying 
at Davenport, Iowa, in a proceeding under the State laws of 
that State, to subject her to sale in satisfaction of the dama- 
ges sustained by their vessel. The Iowa Code, under which 
the seizure was made, gives a lien against any boat found in 
the waters of that State, for injury to person or property 
by the boat, officers, or crew, &c. ; gives precedence in liens ; 
authorizes the seizure and sale of the boat, without any pro- 
cess against the wrongdoer, whether owner or master ; and 
saves the plaintiflF all his Common Law rights, but makes no 
provision to protect the owner of the vessel. The owners 
of the " Hine," seized under this law, interposed a plea to 
the jurisdiction of the State court. The points being ruled 
against them in the court below, it was taken to the Supreme 
Court of Iowa, where the ruling of the lower court was sus- 
tained ; and then, by writ of error, the cause was taken to the 
United States Supreme Court. The court. Miller, J., held, 
that the cases previously decided " lead unavoidably to the 
conclusion that the State court of Iowa acted without juris- 
diction ; that the law of that State attempting to confer this 
jurisdiction is void, because it is in conflict with the act of 
Congress of September 24th, 1789, and that this act is au- 
thorized by the Constitution of the United States. Unless 
we are prepared to retract the principles established by the 
entire series of decisions of this court on the subject, from 
and including the case of The Genesee Chiefs down to that 
of the Moses Taylor ^ decided at this term, we camiot escape 

» 4 WaUace, 411-431. 
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this conclusion. The succeeding cases are in reality but the 
necessary complement and result of the principles decided 
in the case of The Gf-enesee Chief. The propositions laid 
down there, and which were indispensable to sustain the 
judgment of that case, bring us logically to the judgment 
which we must render in this case. With the doctrines of 
that case on the subject of the extent of the admiralty juris- 
diction, we are satisfied, and should be disposed to affirm 
them now, if they were open to controversy." 

§ 342. This case conclusively settles the exclusive juris- 
diction of the admiralty courts under the 'Judiciary Act of 
1789, and overturns to a great extent the various State laws 
giving remedies in rem against boats and vessels, and which 
originated during the period when courts of admiralty re- 
fused to take cognizance of such causes as arose upon waters 
above the ebb and flow of the tide. How far those State 
laws still may be resorted to, is a question not within the 
scope of this work. We may, however, remark, that if they 
can be applied to any class of causes not properly within 
the limits of admiralty jurisdiction, as defined by the works 
on the maritime law of the world, we see no reason why the 
State Legislature might not give a remedy in rem^ • 

§ 343. From what has been said, the reader will have seen, 
that in the admiralty courts of the country the technical 
test of a navigable river has been totally and absolutely ex- 
ploded. Why should that test be still maintained in courts 
of the*Common Law ? Is there any sound reason for retain- 
ing the rule ? Our great inland rivers are navigable in fact, 
and the shores of these rivers, their beds and their waters, 
certainly cannot be private property, if we regard the reason 
of the law, and, above all, if we give to the surveying laws 
of the United States their just and proper weight. In 
England, the jurisdiction of the Admiral was limited and 

^ See note to the case of The Ad Hine, in 1 Western Jurist, pp. 
241-247. 
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circumscribed, and during a succession of ages, the admiralty 
courts were shorn of a jurisdiction necessary to commerce, 
by rival and victorious courts. Thus the Admiral's juris- 
diction was excluded infra corpus comitatus^ and locality 
made the boundary of jurisdiction, and not the Bubjectrmatter. 
In this country, admiralty courts have in a great measure 
been restored to those functions which they are peculiarly 
fitted to perform. In no respect has the innovation been 
more apparent, reasonable, and beneficent than in relation 
to the test of navigability. The gradual expansion of ad- 
miralty jurisdiction over all the great inland waters of this 
continent capable of bearing commerce, without reference 
to the tide, is one of the most instructive lessons in the 
history of our jurisprudence. 
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